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Court of Appeals of the District of Columbia 


No. 4940. 

I 

! 

Consumers Ice Company, Appellant, 

vs. 

i 

Commissioner of Internal RevenIue. 


1 Docket No. 12704. 

Consumers Ice Company, Grand Rapids, Mich., Petitioner, 

i 

v. j 

j 

Commissioner of Internal Revenue, Respondent. 

Appearances. For Taxpayer: Frank E. Skidman, C. P. 
A., J. S. Seidman, Esq.; tor CommT: Johh F. Greaney, 
Esq., W. F. Gibbs, Esq. 

Docket Entries. 

\ 

1926. | 

Mar. 22. Petition received and filed. 

“ 26. Copy of petition served on Solicitor^ 

“ 26. Notification of receipt mailed taxpayer. 

May 8. Answer filed by Solicitor. 

“ 12. Copy of answer served on taxpayer. Assigned 

to General Calendar. 

1927. j 

May 27. Hearing date set Aug. 10,1927, at Rcjom 220, Fed¬ 
eral Bldg., Grand Rapids, Mich. 

Jul. 15. Motion to file amended petition embodying 
amendment filed by taxpayer. 

“ 19. Copy served and hearing date set Ahg. 10,1927 at 

Grand Rapids, Mich. 

“ 20. Copy of amended petition served on G. C. 

1—1940a i 

I 

« i 

j 

i 

i 
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CONSUMERS ICE CO. VS. COMMR. OF INT. REV. 


Jul. 25. Application for subpoena filed by taxpayer. 

44 26. Subpoena duces tecum issued. 

Aug*. 12. Hearing had before Mr. Seifkin on merits. Briefs 
due 12/1/27. 

Sep. 17. Transcript of hearing—Aug. 12, 1927 filed. 

Nov. 28. Motion for an extension to 12/31/27 to file brief, 
filed by taxpayer. 

“ 30. Motion for an extension to 2/1/28 to file brief filed 

by G. C. 

44 29. Granted motion Nov. 28 to 12/31/27 entered. 

Dec. 1. Motion of 11/30/27 granted to 1/30/28 to file brief 
entered. 

44 30. Motion for an extension to 1/30/28 to file brief, 

filed by taxpayer. 

1928. 

Jan. 4. Motion granted. 

44 30. Motion for an extension to 2/20/28 to file brief, 

filed by taxpayer. 

44 30. Brief, part No. 1 containing preliminary state¬ 

ment and statement of facts filed by taxpayer. 

44 31. Motion for extension to file brief to 2/20/28 

granted. Entered. 

44 30. Brief filed by G. C. 

Feb. 20. Brief filed by taxpayer. 

Mar. 22. Findings of Facts & Opinion rendered. Mr. Sief- 
kin. Judgment will be entered on 15 days’ 
notice. 

Apr. 28. Notice of settlement filed by G. C. 

May 1. Notice allowing taxpayer until May 28, ’28 to file 
settlement for hearing June 7, ’28 & failure to 

2 do so hearing set June 4. 

June 4. Hearing had before Mr. Littleton on Settlement. 

Eule 50. Assigned to Mr. Siefkin for order. 

44 7. Order of redetermination entered. 

Dec. 5. Petition for review by Ct. of Appeals of D. C. with 
assignments of error & stipulation of venue 
filed by taxpayer. 

44 5. Proof of service filed of petition & praecipe. 

44 5. Praecipe filed by taxpayer. 

44 5. Statement of evidence lodged. 
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i 

| 

Dec. 5. Notice to settle record 1/15/29—G. 0. given until 
1/10/29 to die objections filed wjith proof of 
service thereon. 

“ 15. Objections to statement of evidence jailed by G. C. 

1929. I 

Jan. 11. Motion for 30 days’ continuance from 1/15/29 to 
agree on statement filed by taxpayer. 

4 4 12. Motion granted to Feb. 14,1929. j 

Feb. 4. Order enlarging time to Mar. 1,1929! for prepara¬ 
tion of evidence & transmission and delivery of 
record—entered. 

“ 14. Motion to extend hearing for period of 30 days 

filed by taxpayer. 

“ 14. Hearing had before Mr. Siefkin onj approval of 

statement. Continued. 

“ 14. Order of continuance to 3/14/29 to |settle record 

entered. 

“ 15. Order enlarging time 4/1/29 to prepajre evidence & 

transmit record entered. 

Mar. 14. Agreed statement of evidence approved and or¬ 
dered filed. 

i 

Now, March 16, 1929, the foregoing Docket 1 Entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tdx Appeals. 

3 Filed Mar. 22, 1926, U. S. Board of Tax Appeals. 

i 

United States Board of Tax Appeals. 

i 

Docket No. 12704. j 

i 

j 

Appeal of Consumers Ice Company, Grand Rapids, 

Michigan. 

! 

j 

Petition. ! 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT :CA :2224-4-60D) dated Feb- 
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ruary 11,1926, and as the basis of its appeal sets forth the 
following: 

1. The taxpayer is a Michigan corporation and has its 
principal place of business at Grand Rapids, Michigan. 

2. The deficiency letter (copy of which is attached) is 
dated February 11, 1926 and states a deficiency for the 
fiscal years ended November 30, 1920 and November 30, 
1921 inclusive, of $13,921.42. 

3. The taxes in controversy are income and profits taxes 
for the fiscal years ended November 30,1920 and November 
30,1921, and are less than $10,000.00; to wit, $2,500.00. 

4. The deterrhination of tax contained in said deficiency 
letter is based on the following errors: 

(a) In computing invested capital for the fiscal years 
1920 and 1921, the Commissioner understated such invested 
capital for each of these years in the amount of $26,492.46 
because of the exclusion by him from invested capital of 
this amount, which represents cost to the taxpayer of 
riparian rights acquired by it and owned during these tax¬ 
able years. 

4 5. The facts upon which the taxpayer relies as the 

basis of its appeal are as follows: 

(a) The Consumers Ice Company was organized as a cor¬ 
poration in 1894 to engage in the ice business and was the 
result of the consolidation of the following companies: 
Grand Rapids Ice & Coal Company, Valley City Ice & Coal 
Company, South Grand Rapids Ice & Coal Company, Grant 
Ice & Fuel Company, S. P. Bennett Fuel & Ice Company. 

The consolidated company acquired ice houses, barns, 
sheds, other buildings, and riparian rights from its pre¬ 
decessor companies, for which it issued $58,200 par value 
of its ov T n capital stock. Of this amount $34,200.00 was 
specifically issued for “Barns, sheds and riparian rights”. 
On July 1, 1900 the mixed account in which was shown the 
cost of riparian rights as well as barns and sheds, was 
divided upon the books of the company. As a result of 
this division, and after giving effect to acquirement of 
riparian rights as hereinafter detailed, the portion of stock 
issued for riparian rights to date of consolidation w T as 
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shown as $20,717.46, the balance being applied against the 
cost of buildings, sheds, etc. 

Since the date of organization of the taxpayer in 1894, 
the following riparian rights were acquired for cash: 


Date 

acquired. 

Name of seller. j 

i 

Amount paid 
in cash. 

1894 

John Paul et al. 

. . $2,000.00 

1894 

De Witt C. Underwood et al. 

. . 2,500.00 

1900 

H. Collins . 

j.. 100.00 

1900 

Frank & Mary Bonnell. 

|.. 500.00 

1903 

Pioneer Club . 

:. . 425 00 

1910 

H. L. Sawyer. 

j. . 250.00 

i 


Total . 

j. . $5,775.00 


The riparian rights acquired at the organization of the 
taxpayer were all rights in perpetuity on 'Reeds Lake, 
Michigan. All of the riparian rights acquired for cash 
subsequent to the date of organization were likewise lo¬ 
cated on Reeds Lake, Michigan, and were rights in per¬ 
petuity, with the exception of the purchase! from IT. L. 
Sawyer, above listed, which was located on jTwin Lakes, 
Michigan. 

5 The riparian right located on Twin Lakes, Michi¬ 

gan, purchased from Mr. II. L. Sawyer in 1910 for 
$250.00 was likewise a right in perpetuity. Thq fair market 
value of the stock of the Consumers Ice Company at date of 
organization was at least equal to par. The jvalue of the 
Riparian rights acquired for its stock at thq date of or¬ 


ganization of the corporation was equal to at least £20,- 

717.46. | 

In computing invested capital the Commissioner excluded 
from such computation both the cost of the riparian rights 
acquired for stock, as well as the cost of the riparian rights 
acquired for cash after the organiaztion of the! taxpayer. 

6. The taxpayer in support of its appeal, rules upon the 
following propositions of law: 


(a) Where property has been paid into a corporation in 
exchange for such corporation’s stock, the fair market 
value of such property may be included in invested capital. 
The actual value of the stock issued for the I property is 


i 


i 
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evidence of the fair market value of the property received 
in exchange for such stock. 

(&) Where property is acquired for cash, the actual cost 
of such property is part of the invested capital of a cor¬ 
poration. 

Wherefore the taxpayer respectfully prays that this 
Board hear and determine its appeal. 

J. S. SEIDMAN, 

Accountant for Taxpayer Grand Rapids 
Savings Bank Building, Grand Rapids, 
Michigan. 

6 State of Michigan, 

County of Kent, ss: 

Mr. Joseph Horner, being duly sworn, says that he is 
manager of the Consumers Ice Company, the taxpayer 
named in the foregoing petition, and as such officer is duly 
authorized to verify the foregoing petition; that he has 
read the said petition, and is familiar with the statements 
therein contained, and that the facts therein stated are 
true, except such facts as are stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

JOSEPH HORNER. 


Subscribed and sworn to before me this 19 dav of March, 
1926. 
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[Seal of Deane 


H. Osborn, Notarv Public, Kent 
Co., Mich.] 


DEANE 



OSBORN, 
Notary Public. 


Treasury Department. Washington. 

IT :CA :2224-4-60J). Feb. 11, 1926. 

Consumers Ice Company, 

Grand Rapids, Michigan. 

Sirs: 


A reaudit of your income and profits tax returns for the 
fiscal years ended November 30, 1920 and 1921, in connec- 


In re: Conauwrs lee Company, 

Grand Hajilds, Michigan.* 


Fiscal Tears Snded: 

Sot ember 30, 1920 
5orember 30, 1921 


Defici|«noy in Tax 

4 6,480.66 

7,440.86 


Total 


: IS,921.42 


Plsoal year ended 
Uorember 30, 1920 

Set Income 


Set Inoone reported 


£ 78,669.89 


Additions: 

SxeeaalTe depredation 
Additions and betterment* 
Renewals and replacement! 
(ante wheels) 

Total 

Total 


#,494.96 

1,544.00 

822.84 


10,861.80 
$ 89,531*69 


Explanation of Adjustments 
to set Inoone 

The excessive do jr eel at ion of $8,494.96 disallowed. Is 
based on the following computation: 


Depreciation taxen 

Deyr eolation allowable in accordance 
with Seotlon 234 and oomputatlon on 
page 11 of rexenue agent’s report 
and eonfsronoo hold in this office 
January 4, 1926 

Depreciation disallowed 

Depreciation taken on appreciation 

Depreciation dieellowed 


6 27.185.68 


B4.9TS.24 

$ 2,208.29 

_f.E86.6T 

f 8,494-94 


The amount of $1,644.00 representing expend 1 tares for 
Jitney loe house has hesn disallowed in aossrdanos with 3eetl«n 
£36 sf the BsTsnms Act of 1921 and Artlole 581, Beguleftlons 62, 
sines expenditures for additions and betterment a are not al l o w ", 
able deductions from gross Ineoms as repairs or expense, but 
should be capitalised and ths amount thereof returned, to the 
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jQotmmv las Company 



i 

i 


corporation through depredation chargee computed on the basis 
of the coat prorated or or tho estimated life of the property 
In years* j 

i 

The deduction of f888*84, representing expenditures for 
new onto wheels has been disallowed in accordance with Article 
108* segulatlens 68 r since renewals and replacements of machin¬ 
ery which appreciably prolong the life of such property era 
proper oapltal charges and.should cither be charged to t&c re¬ 
serve for depreolatlon or to the proper property account* 


Invested Capital 

\ • 

Capital 'stock 

surplus shown on balance Sheet 
Heeerve for realised appreciation 
Reserve for taxes 

Total 


$ 850,000*00 
18*T80*88 
12,573*54 
15.547*04 

4 293,441*88 


Additions: 

Depreciation disallowed prior years 
1909 to 1917 
19|9 


89,871*95 

489*08 


Total Additions 


4 385,998*84 


Deductions: 

Preceding year's tax (1919) 
•$£1,695*88* prorated 
Additional tax prior to above* 
1909 to 1917 
1918 

Dividends January 8, 1980. 
$5,000.00 

Appreciation (Hlparlan Sights) 


| 9,148*65 

301*21 

1,860*41 

i 

4,549*18 

86.838*48 


Total Deductions j 48.091*91 

invested Capital $ 881,900*55 

• j 

The reserves for taxes In the amount of $18,367*06 and 
reserve for appreciation In the aaount of 918,573*54, not being 
deductible in the computation of net inooos for Inoeae tax pur* 
posse are Included as a part of surplus in computing ths oorreot 
aaount of your invested oapltal in aceordanoe with Artiale 526 
of the Herenue Aot of 1981* 

The aaount of $30,330*96, representing excessive deprecia¬ 
tion for the years 1909 to 1919, has baan added in the oemputa- 
tion of Invested oapltal in aceordanoe with Seotlon 384 of the 
Revenue Aot of 1921, inasmuch as the deduction for such depre¬ 
ciation was disallowed In prior years* 


j 

j 

i 


j 

i 
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Consumers Ice Company 

Per the purpose of computing invested capital, federal 
Income taxes ere deemed to hare been paid out of the set in¬ 
come of the taxable year for whloh they are levied* isousts 
payable on account of audh taxee for 'the preceding year may ha 
Included In the computation of invested capital only until the 
taxes become due and payable* In aeoordanoe with irtlcle 84fi # 
Segulrtions 62, your invested capital has, therefore, bean 
reduced by the amount of $9,142*65 and $1,561*62, representing 
/federal income and profits taxes for the year 1919 and the 
years 1903 to 1918, respectively* 

In aeoordanoe with Article 858, Bsgulatlons 62, dividends 
paid during the flret sixty days of the taxable year are con¬ 
sidered to hare been paid out of surplus existing at the begin- 
nine of the taxable year allocated from the date of payment* 

The dividend of $5,000*00 paid January 2, 1920, has bean adjusts 
6n this baa is, resulting In the deduction from invested capital 
Of 04,549.18* 

i 

The appreoiated value of the Hiparlan Bights as shown on 
your boohs has been disallowed In oomputlng your invested capita 
in aeoordanoe with Section 526 of the Hevenue let of 1918*. It 1 
apparent that the aotual value properly assignable to the Hlpari 
Bights cannot be ascertained, therefore this amount ($26,858*48( 
is disallowed as part of invested capital. 



Computation of 

Tex 



8% of invested capital 
Exemption 




*88,668.03 

3.000.00 

Excess profits credit 




325,652*05 

Z of 

Invested 

Capital hat Income 

Excess Prof¬ 
its Credit 

Balance 

Bate fax 

20% $56,380*07 

Balance 

of Income 33.151*62 

3 25,552*05 

$80,888.04 

55.161*62 

B0> # 6.168, 

40* 13.860, 

Totals 589.531*69 

$ 26.552*05 

$63,979*96 

819.426* 

Total profits tax 




819,426* 

Bet income 

Leas: 

Profits tax 
Exemption 

$ 19,486.86 
8.000.00 

*09,681.69 

i 

21.426*26 


Balance subject to tax at 10% 

§68,105*48 






I 


Consumers lee Compmay 
Amount of tax at 10)1 

Total tax asoossablo 

Original tax 

Deficiency in tax 


i 

i 

. 

i 

i 

| 

I 

| 

/isoal Taar 2ndad 
Borember 50, 19£1 

j 

Hat Income 


let lnoome reported i 

Additions: 

Excessive depreciation 37,900.50 

Realised appreciation 6,£86.67 

Total Additions 


Total 

Deductions: 

Error mads in preparing return 
Hat income as adjusted 


Explanation of Adjustments 


to Hat Income 


The reasons for the adjustment of net income 
plained in eonneetion with the adjustment of ybur 
return* 


Invested Capital 

| 

Capital stock 

Surplus shown on balance sheet 
Be serve for appreciation 
Reserve for taxes 

i 

Total 

Additions; 

Sale of stock as shown by schedule 
attached to return filed 
Overpayment of tax in prior years 
Depreciation disallowed prior years * 
1909*1917 
1919 
1980 

Capital expenditures disallowed prior years 
Total additions 

I 


j 

i 


356,£56.80 
19,766.54 

t 6,450.54 


980,597.49 


14,186.97 

994,484,46* 

700.0C 

998,784.46 


have been ex¬ 
prior year 


9550,000.80 

61.155.88 

18,860.01 

20,059.87 

$540,055.56 


45,988.11 


59 , 871*98 

459.88 

7,076.57 

8,866.84 

$455,748.74 


li 





I 


STATEPtSTT 


Sonstuners Ice Co. 


Amount brought forward 
Deductions: 

Additional depredation allowed 
1920 

fraoedin^r year*s tax (1920 
426,236.80, prorated 
Additional tax nr lor to above, 
1909 - 1917 

1918 

1919 

Appreciation (Slparlan Rights) 
Total deduotlonw 
invested capital 


$422,745.74 


$ 4,868.28 

11,016.84 

301.21 

1,260.41 

3,366.37 

26.838.48 


47,649.69 

C375.096.16 


Explanation of Adjustments to 
Invested Capital 


Tor explanation of adjustments to Invested oapltal other 
than the adjustrrent of $2.,366.84 for oapltal expenditures dis¬ 
allowed In prior years, see explanations for prior year. 

Inasmuch as the amount of C2.366.84, representing the oost 
of oapltal expenditures made In the year 1980 waa disallowed as 
a deduction from groan income for that year, this amount has been 
added In the computation of Invested capital in accordance with 
Section 326 of the Revenue Act of 1921, 

The deduction for additional depreciation allowed In 1920 
Is In aocordanos with Artlols 840, Regulations 62,> 


8^ of invested oapltal 
Exemption 

ixoeas profits credit 


Computation of Tax - 
Section 301 


I 


Z 30,007.69 
3,000.00 

0 33,007.69 


invested 

^xoess Prof¬ 


| 


Capital Pet Income 

its credit 

Balance 

Rate 

Tax 

20% f 76,019.23 

Balance of 

$33,007.69 

042,011.64 

20% 

i 

98,402.51 

Income 18,766.23 

-- 

18.766.23 


7.606.09 

Total! # 93,784.46 

#33,007.69 

$60,776.77 

| 

816,908.40 

Computation of Tax at 1980 Rates 


Excess profits tax 



i . 

916,968.40 

let. Income 


993,784.^9 


I 

i 

i 







Sow, 

copy, 


SYAtZKBBV 


j 

! 

i 


Oonn ut o r * loo Company 

Amount* brought for war* 

I*** : Profit* tax 
gxeteptlon 

Balance subject to tax 
at 10% 
fax at 10% 


$99 t 784J46 

$15,908.40 

2.000.00 IT.908.40 

j 

$75,875.05 


"$15,908.40 


$ T.687.51 


Cooputatlon of ?ax at 1981 Bate* 


innuit subject to tax at 19*1 rata* $77,876.05 
fa* at 19*1 rata* 


1/1* of tax at 19*0 rata* , 
11/1* of tax at 1921 rata* 

Amount of tax at 10% 

Total profits tax 
Amount of tax at 10% 

fatal tax aaaaaaahla 
Original tax- 

% 

imficionoy la tax 


$ 7.787.61 


$ 632.30 

7.158.64 

$ 7.770.94 


$16,908.40 

7.770.94 

$23,679.34 

16.258.48 

$ 7.440.85 


Offioo latter of Daoaabar 15, 1925 la heroly annuli*4. 

_ T 0 ” **!• allowed dapraolatlon for 1920 and 19*1 at 

j^o^^lljaios^rataa aa a result of oonfereno* held In thla offioo 

lea plant 8% 

la* has*** 8 l/5% 

Autoa 35 \fa 

J Itoay loa hoaaaa 20 % 


Zarnant ahooy Bot h* mad* until a hill la received 
Colloctor of Internal Revenue for your diotrlot and 
Jhould thon ho naue to him in aooordazxoo with the 
oitione of his notloo. 


ftron the 


M«fch 16, 1929 the foregoing Petition Certified from the record a* a true 



Board of Sax Anneals, 


| 

i 


i 

i 

i 
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! 

tion with an examinaU n of vonr hooks of! account and 
records and conference held in this office January 4, 1926, 
discloses a deficiencv in tax aggregating $13,921.42 as out- 
lined in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 diiys from the 
date of mailing of this letter within which to file an appeal 
contesting in whole or in part the correctness iof this deter¬ 
mination. Any such appeal must be addressed to the United 
States Board of Tax Appeals, Washington, Di C., and must 
be mailed in time to reach that Board within the 60-day 
period. 

Where a taxpayer lias been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and liasj not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assessment 
in accordance with the final decision on such appeal has 
been made, no claim in abatement in respect of any part 

of the deficiencv will be entertained. I 

* 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, 1). C., for the attention of IT :C!A :2224-4-60D. 
In the event that you acquiesce in a part of t!he determina¬ 
tion, the agreement should be executed with irespect to the 
items agreed to. 

Respectfully, 

I). H. BLAIR, 
Commissioner, 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 


(Here follows statement, marked pages 8, 9, 10, 11, 12, 

and 13.) 


i 
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14 Filed May 8, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 


The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition heretofore filed by the above- 
named taxpayer, admits and denies as follows: 

1. Admits the allegations in said paragraph. 

2. Admits the allegations in said paragraph. 

3. Admits the allegations in said paragraph. 

5(a). Admits that the Consumers Ice Company was in¬ 
corporated in 1894 to engaged in the ice business. Admits 
that the company acquired ice houses, barns, sheds, and 
other buildings, and riparian rights, but for want of knowl¬ 
edge or information sufficient to form a belief neither admits 
nor denies that the capital stock of the company was issued 
for all of said assets or that $34,200 of said capital stock 
was specifically issued for “barns, sheds and riparian 
rights, ’ ? but calls for proof thereof. For want of knowl¬ 
edge or information sufficient to form a belief neither ad- 
mits nor denies the other allegations in said para- 
15 graph, but calls for proof thereof. 

Wherefore it is prayed that said petition be denied. 

A. W. GREGG, 

General Counsel , Bureau of Internal Revenue. 


Of Counsel: 

THOMAS P. DUDLEY, Jr., 

Special Attorney , Bureau of Internal Revenue. 

Now, March 16, 1929, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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16 Filed Jul. 15, 1927, United States Board of Tax 

Appeals. 


United States Board of Tax Appeals. 

i 

Docket No. 12704. 

i 

Appeal of Consumers Ice Company, of Grand Rapids 

Michigan. 

i 

Motion for Leave to File Amended Fetition. 

Comes now the taxpayer by its counsel, llrank E. Seid- 
man, and moves this Honorable Board to grant the said 
taxpayer leave to file the attached amended petition in this 
cause. 

(Signed) FRANK E. SEIDMAN. 

FRANK E. SEIDMAN, 

Counsel for Petitioner, Grand j Rapids 

Savings Bank Bldg., Grand Rapids, Mich. 

\ 

i 

i 

17 United States Board of Tax Appeals. 

Docket No. 12704. 

Appeal of Consumers Ice Company, Gr^nd Rapids, 

Michigan. 

i 

Amended Petition. 


The petition in this cause is hereby amended in the fol¬ 
lowing respects: 

i 

Paragraph 3 is amended so as to provide that the amount 
of taxes in controversey is $13,921.42, or t]ie entire defi¬ 
ciency alleged by the Commissioner. 


To paragraph 4 is added the following sub-paragraphs: 


(h) The Commissioner failed to compute the excess 
profits tax of the taxpayer in the manner set forth in Sec¬ 
tion 328 of the Revenue Acts of 1918 and 1921, as required 
by Section 327 of those acts. 

i 
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(c) Even assuming that the Commissioner did not err in 
any of the foregoing respects, assessment and collection of 
the deficiency alleged by him are outlawed. 

To paragraph 5 is added the following sub-paragraphs: 

(b) The Commissioner has declared in the deficiency 
letter that he has been unable to determine the cost (and 
hence the amount to be included in invested capital) of the 
taxpayer’s riparian rights owned and availed of by the 
taxpayer throughout the year 1920. Furthermore, to the 
extent that the taxpayer should not prevail in the assign¬ 
ment of error set forth in paragraph 4(a), an abnormal 
condition will affect the capital of this taxpayer for the 
years involved. In addition, the time and manner of or¬ 
ganization of the taxpayer and other factors created ab¬ 
normal conditions affecting its capital throughout the entire 
period involved in this appeal. These conditions worked 
upon the taxpayer an exceptional hardship, evidenced by 
the gross disproportion between the tax computed under 
Section 301 of the Revenue Acts of 1918 and 1921, and the 
tax paid by representative corporations. 

18 ( c) The taxpayer filed its return for its fiscal year 

ended November 30, 1920 on or about January 20, 
1921. It filed its return for the fiscal year ended November 
30,1921 on or about January 25,1922. More than five years 
and four years—the respective statutory periods—have 
elapsed since the filing of these returns. The statutory 
period had also elapsed prior to the date of the deficiency 
letter herein. 

To paragraph 6 is added the following sub-paragraphs: 

( b) The excess profits tax is required by Section 327 
of the Eevenue Acts of 1918 and 1921 to be computed in 
the manner prescribed by Section 328 of these acts where 
the invested capital cannot be fully determined, or abnor¬ 
mal conditions affect the capital of a corporation and work 
upon it an exceptional hardship, evidenced by gross dis¬ 
proportion between the tax computed without the benefit 
of these sections and the tax computed by reference to 
representative corporations. 

(c) The amount of income, excess profits and war profits 
taxes under the Revenue Acts of 1918 and 1921 must be 
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i 

assessed and collected, or a deficiency letter mailed, within 
five and four years respectively after the Returns there¬ 
under are filed, or else assessment and collection are out¬ 
lawed. 

w 

i 

Wherefore the taxpayer further prays that this Board 
may hear and determine its appeal. 

(Signed) FRANK. E. SEIDMAN. 

F. E. SEIDMAN, i 

Accountant for Taxpayer , Grand Rapids 
Savings Bank Bldg., Grand Rapids, Michigan. 

j 

19 State of Michigan, 

County of Kent, ss: j 

Joseph Horner, being duly sworn, says that he is the 
President of the Consumers Ice Company, | the petitioner 
named in the foregoing amended petition, and as such is 
duly authorized to verify the foregoing amended petition; 
that he has read the said amended petition and is familiar 
with the statements therein contained, and : that the facts 
therein stated are true, except such facts as are stated to 
be upon information and belief, and those facts he believes 
to be true. 

JOSEPH HORNER. 

Subscribed and sworn to before me this 13 day of July, 
1927. 

[Seal Deane H. Osborn, Notary Public' Kent County, 

Mich.] 

DEANE OSBORN, 

Notary Public. 

My commission expires Oct. 22, 1930. 

Now, March 16,1929, the foregoing Amended Petition cer¬ 
tified from the Record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals. 

i 
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United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated March 22, 1928. 

1. Evidence insufficient to show that more than $5,775 
should be included in invested capital on account of ripar¬ 
ian rights. 

2. Special assessment denied. 

3. Deficiencies held not barred. 

Jacob S. Seidman, Esq., and Frank E. Seidman, C. P. A., 
for the petitioner. 

John F. Greanev, Esq., for the respondent. 

This is a proceeding for the redetermination of income 
and profits taxes for the fiscal years ended November 30, 
1920, and 1921, in the amounts of $6,480.56 and $7,440.86. 
The only issue raised by the original petition was the exclu¬ 
sion from invested capital of $26,492.46 alleged to have been 
the cost of riparian rights. By amended petition issues of 
special assessment and the statute of limitations are also 
raised. 


Findings of Fact. 

In 1894 petitioner acquired certain riparian rights by 
issuing therefor $34,200 par value of its stock. Such 
riparian rights were on Reid’s Lake and Fisk’s Lake, three 
and one-half to four miles from Grand Rapids, Michi- 
21 gan. In 1894 these lakes were the only points to 
which there were hard roads by which ice could 
readily be transported to that city. The total frontage 
around Reid’s Lake was between four and five miles and 
around Fisk’s Lake about a mile and a half. In 1894 much 
of the frontage was swampy and much too high for harvest¬ 
ing -ce. The commercially advantageous parts of the 
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frontage were owned by six companies engaged in competi¬ 
tion in the ice business in Grand Rapids. Five of the com¬ 
panies consolidated to form the petition n 1894, appraisals 
were made of the property of each and capital stock in the 
par value of $34,200 was issued for the riparian rights ac¬ 
quired. 

Prior to the consolidation, it was contemplated that it 
would result in the elimination of duplication of service in 
distribution of ice in Grand Rapids and that the volume of 
business would justify a railroad extension to| the lakes to 
transport the ice to the city. Both these hopfes were real¬ 
ized and a railroad line was built in the fall df 1894 and a 
contract was made with the railroad for hauling at $2 a car. 
Prior to that it cost fiftv cents a ton to haul ice bv wagon 
over the roads. 

Subsequent to that date, petition acquired other riparian 
rights on these lakes and paid cash therefor follows: 


22 Date. Vendor. 

Nov. 7,1894. D. C. Underwood 

Nov. 7,1894. J. Paul . 

Nov. 30,1900. F. Bonnell .. 

Dec. 21,1900. H. Collins . 

Apr. 29,1903. Pioneer Club . . . 
Oct. 19,1911. H. L. Sawyer . . . 


Price paid. 

$2,500.00 
2,000.00 
500.00 
100 00 
425.00 
250.00 


The income and prolits-tax return of petitioner for the 
fiscal year ended November 30, 1920, was filed February 3, 
1921. On or about January 4, 1926, petitioner executed 
and filed an instrument entitled 11 Income and Profits Tax 
Waiver” for the year 1920, which, by its tbrms, was in 
effect until December 31, 1926, except that if a notice of de¬ 
ficiency should be sent petitioner before that date the time 
should be further extended. The income and profits-tax 
return of petitioner for the fiscal year ended November 
30, 1921, was filed February 7, 1922, and an instrument in 
all respects, except the year covered, similar! to the above 
“waiver,” was signed and filed by petitioner for that year. 
Both “waivers” introduced in evidence were produced from 
the files of respondent and each bore a signature purport¬ 
ing to be that of “D. H. Blair, Commissioner.!’ 

The deficiency letter was dated February 11, 1926. 


i 
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Opinion. 

Siefkin: The principal question at issue is at what 
amount the riparian rights acquired by petitioner 

23 in and after 1S94 may be included in invested capital. 
The evidence is clear that the amount of $5,775 paid 

in cash for various properties between 1894 and 1910 should 
be included, and to the extent that the respondent excluded 
that amount he is in error. The evidence as to the value 
of the riparian rights paid into the corporation for stock, 
however, in our opinion, falls far short of proving ‘‘actual 
cash value” called for in section 326(a) (2) of the Revenue 
Acts of 1918 and 1921. 

The petitioner contends that it is entitled to have its 
excess-profits tax computed as directed by section 328 of 
the Revenue Acts of 1918 and 1921, respectively, because 
its invested capital can not be satisfactorily ascertained, 
and because of the abnormal conditions affecting its in¬ 
vested capital. 

Before the six ice companies consolidated and formed the 
petitioner, a representative from each of the companies met 
and appointed a committee of three to make an appraisal of 
the values of the riparian rights, sheds, and other buildings. 
The balance of the property of the various companies was 
appraised by independent appraisers. Two of the mem¬ 
bers of the riparian rights appraisal committee were Hiram 
Collins and Frank Bonnell. A witness did not know who 
the third was. Collins and Bonnell are now dead. The 
petitioner acquired the riparian rights for $34,200 

24 of its capital stock, but no evidence was introduced 
as to the value of the riparian rights as of the time 

the petitioner acquired them nor of the value of the stock 
issued therefor. Mere failure on the part of the petitioner 
to introduce evidence as to the amount of stock issued for 
intangibles, the value of such stock, and the value of the 
intangibles at the time of acquisition does not warrant our 
finding for special assessment. 

The petitioner advances the further ground for special 
assessment that abnormal conditions affected its capital 
and worked upon it an exceptional hardship. 

The evidence discloses that subsequent to organization 
the petitioner constructed ice houses, sheds and other ad- 
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ditions and betterments to its plant, and such was accom¬ 
plished by company labor. Prior to 1913 this labor was 
charged to expense. The salary of the manager, who su¬ 
perintended such work, was never charged to the building 
account. 

The petitioner contends that since these amounts cannot 
be now ascertained, thereby precluding their restoration 
to invested capital, the petitioner is entitled to re- 

25 lief by special assessment. 

No evidence whatsoever as to the salary of the 
manager or the other amounts expended wa|s introduced, 
and while we have previously allowed special assessment 
where like items were charged to expense! in unknown 
amounts, yet this alone was not the sole ground. 

We are of the opinion that insufficient evidence has been 
introduced to warrant special assessment. 

The petitioner maintains that the assessment and collec¬ 
tion of the proposed deficiencies for the fiscal years 1920 
and 1921 are now barred by the statute of limitations. The 
returns were filed on February 3, 1921, and} February 3, 
1922, and the deficiency letter was dated February 11,1926. 
The petitioner states that since the 44 waivers’’ introduced 
by the respondent, which extended the time for assessment 
to December 31, 1926, were not shown to liavje been signed 
by the respondent and the date of signing wjas not shown, 
they do not constitute valid consents to later Assessments of 
the tax. This contention of the petitioner is nojt well taken— 
See Perkins Land & Lumber Co., 9 B. T. A. 528; Trustees 
of Ohio and Big Sandv Coal Co., 9 B. T. Jl 617; Grev- 
lock Mills, 9 B. T. A. 1281. ! 

However, petitioner states that since the instrument exe¬ 
cuted with regard to taxes for 1920, refers simply to 

26 the year 1920, and as it does not designate a 44 tax¬ 
able year” or a 4 ‘fiscal year,” it refers only to the 

calendar year 1920, and that consequently no waiver covers 
the period December 1, 1919, to December 31,I 1919. 

The primary consideration with regard to Waivers is the 
intent of the parties. It is only reasonable to suppose that 
when the agreement was entered into the parties intended 
it to cover the taxable year, and since no showing is made 
to the contrary, we hold that the waiver in question covered 
the entire taxable year and assessment of thje taxes is not 
barred. 
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Reviewed bv the Board. 

* 

Judgment will be entered on 15 days’ notice under Rule 
50. 

Now, March 16, 1929 the foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

27 United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination. 

Pursuant to the decision of the Board promulgated March 
22,1928, in the above entitled proceeding, the Commissioner 
having filed a proposed final determination with notice of 
settlement, and the petitioner having made no objection to 
such proposed determination, it is 

Ordered and decided that there is a deficiency in tax 
with respect to the fiscal year ended November 30, 1920 in 
the amount of $6,189.50; and that there is a deficiency in 
tax with respect to the fiscal year ended November 30,1921 
in the amount of $7,143.65. 

(Signed) FOREST D. SIEFKIN, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C.,-,-. 

Entered Jun. 7, 1928. 

A true copv. Teste: 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

Now, March 16, 1929, the foregoing Order of Redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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i 

28 Filed Dec. 5, 1928, United States Board of 

Tax Appeals. 

j 

Court of Appeals for the District of Columbia. 

i 

i 

Docket No. 12704. j 

j 

Consumers Ice Company, Petitioner, 

i 

j 

v. 

i 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

i 

Petition for the Review of Decision of the United States 

Board of Tax Appeals . 

i 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

The Consumers Ice Company, in support of this petition, 
filed in pursuance of Section 1001 of the Act of Congress 
approved February 26, 1926, entitled the Revenue Act of 
1926, for the review of the decision of the United States 
Board of Tax Appeals rendered on June 7, 1^28, determin¬ 
ing a deficiency in income and profits taxes of fhis petitioner 
for the fiscal year ended November 30, 1920 in the sum of 
$6,189.50 and for the fiscal year ended November 30, 1921 
in the sum of $7,143.65, respectfully shows to this honorable 
court as follows: 

I. j 

j 

i 

Statement of the Nature of the Controversy. 

j 

1. On March 22, 1926, the petitioner filed w^th the United 
States Board of Tax Appeals (hereafter referred to as the 
Board), in accordance with the applicable provisions of the 
Revenue Act of 1926, its petition for the redetermina- 

29 tion of a deficiency in income and profits taxes for 
the fiscal year ended November 30, 1920 in the sum 

of $16,480.56 and for the fiscal year ended November 30, 
1921 in the sum of $7,440.86, as proposed by the respondent 
and set forth in the final notice of deficiency mailed to the 

3—4940a 
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petitioner by the respondent under date of February 11, 
1926. Said petition alleged in part as follows, namely, 
that: 

The petitioner, a Michigan corporation, with principal 
place of business in Grand Rapids, Michigan, was organ¬ 
ized in 1894, as the result of the consolidation of five com¬ 
panies engaged in the ice business. The petitioner ac¬ 
quired from these predecessor companies riparian rights 
in perpetuity and issued $34,200 par value capital stock. 
Additional riparian rights in perpetuity were purchased 
by the petitioner for cash at a cost of $5,775.00 between 
1894 and 1910. 

2. Thereafter, on May 8, 1926, the respondent filed with 
the said Board his answer to said petition, which answer 
admitted that the petitioner is a Michigan corporation with 
principal place of business in Grand Rapids, Michigan; 
that the deficiency notice proposed taxes in controversy 
aggregating $13,941.42 for the fiscal years ended Novem¬ 
ber 30, 1920 and November 30, 1921; that the petitioner 
was incorporated in 1894 to engage in the ice business and 
acquired riparian rights, but for want of knowledge or 
information sufficient to form a belief neither admitted nor 
denied the remaining allegations of fact. 

30 3. By an amendment to the petition filed in July 

1927 and allowed at the hearing of this petition, the 
following further allegations were made: 

The Commissioner has declared in the deficiencv letter, 
that he has been unable to determine the cost (and hence 
the amount to be included in invested capital) of the ri¬ 
parian rights owned and availed of by the petitioner. This 
factor, and the time and manner of organization of the 
petitioner and other factors, created abnormal conditions 
affecting the petitioner’s capital thruout the years under 
consideration, and worked upon it an exceptional hard¬ 
ship evidenced by gross disproportion between the tax 
computed under Section 301 of the Revenue Acts of 1918 
and 1921 and the tax paid by representative corporations 
requiring computation of the profits tax of the petitioner 
under the provisions of Section 327 of the Revenue Acts 
of 1918 and 1921. 

The petitioner filed its return for its fiscal year ended 
November 30, 1920 on or about January 20, 1921. It filed 
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its return for the fiscal year ended November 30, 1921 on 
or about January 25, 1922. More than five years and four 
years—the respective statutory periods—have elapsed 
since the filing of these returns. The statutory period had 
also elapsed prior to the date of the deficiency letter. 
Hence the assessment and collection of any |deficiency for 
the fiscal years ended November 30, 1920 and November 
30, 1921 were barred by statutory limitation. 

31 4. The cause being at issue, under the rules of 
practice of the Board, upon the filing |of the answer 

on May 8, 1926, it duly came on for hearing Ion August 12, 
1927, at which time the petitioner, by comp|etent witness, 
submitted testimony in support of the allegations as afore¬ 
said. | 

5. Thereafter, on March 22,1928, the Board promulgated 

its findings of fact and rendered an opinion in which it 

held that the amount of $5,775.00 paid in cash for riparian 

rights between 1894 and 1910 should be included in invested 

capital, but the Board allowed no value for invested capital 

purposes for the riparian rights paid in for capital stock 

in 1894, declaring that the evidence did not establish the 

value. As to the plea of the petitioner that jits profits tax 

be computed under Sections 327 and 328 of the Revenue 

Acts of 1918 and 1921, the Board decided! adverselv to 

* • 

the contentions of the petitioner, holding that not sufficient 
evidence was introduced to warrant special assessment 
under these sections. On the issue of outlaw of the period 
of assessment, the Board held that certain waivers on file 
tolled the limitation period for the years under considera¬ 
tion. 

6. On June 7, 1928, the Board entered its final order of 
redetermination, fixing the deficiency for the fiscal year 
ended November 30, 1920 in the sum of $6,189.50 and" for 
the fiscal year ended November 30, 1921 in the sum of 
$7,143.65. 

32 n. | 

j 

Designation of Court of Review. 

i 

The petitioner, being aggrieved by the isaid findings, 
opinion, decision, and order of the Board, desires that the 
same be reviewed by this honorable court. jA stipulation 
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has been entered into with counsel for the respondent, to 
the effect that the appeal may be reviewed by this court. 
Said stipulation was entered into pursuant to Section 1002 
(d) of the Bevenue Act of 1926 and is attached to this pe¬ 
tition and made part hereof. 

m. 

Assignments of Error. 

The petitioner, as a basis of review, makes the following 
assignments of error: 

1. The Board’s finding that no value for the riparian 
rights paid in for capital stock of the petitioner in 1894 
was established is not supported by and is contrary to the 
weight of the evidence. 

2. The Board erred in failing to include in its findings 
of fact all of the material evidence adduced on the value 
of the riparian rights in 1894, some of these facts being 
set forth only in the opinion of the Board and all of the 
relevant facts being set forth in the statement of evidence. 

3. The Board erred in rejecting the evidence of Joseph 
Horner, manager of the petitioner, on the subject of the 
value of the riparian rights paid in for capital stock of the 
petitioner in 1894. 

4. The Board erred in failing to include in the findings 
of fact the evidence adduced upon the issue of special as¬ 
sessment. 

33 5. The Board erred in refusing to permit the pe¬ 

titioner’s witness, Joseph Horner, to testify as to 
the value of the riparian rights on December 1, 1920 and 
the relationship between the riparian rights owned by the 
petitioner and the profits that it made, both questions ma¬ 
terially bearing upon the issue of special assessment. 

6. The Board’s holding that the petitioner was not en¬ 
titled to special assessment under Sections 327 and 328 of 
the Bevenue Acts of 1918 and 1921 was in error, and is not 
supported by but is contrary to the weight of the evidence. 

7. The Board erred in admitting into evidence “waivers” 
introduced by the respondent without proof that they were 
signed by the respondent and the date of such signing. 
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8. The Board erred in holding that assessment of the de¬ 
ficiencies in tax for the years under consideration were not 
barred. 


Conclusion. 

i 

J 

Wherefore your petitioner prays that this honorable 
court may review said findings, decision, ppinion, and 
order, and reverse and set aside the same, to the extent 
of the assignments of errors listed in the preceding para¬ 
graph, and that the Clerk of the Board be directed 
34 to transmit and deliver to the Clerk of this court, 
certified copies of all and every of the documents 
necessary and material to the presentation and considera¬ 
tion of the foregoing petition for review and a£ required by 
the rules of this court and statutes made and provided to 
the end that the errors complained of may be reviewed and 
corrected. 

And vour petitioner will ever pray. 

CONSUMERS ICE COMPANY, 
By JACOB S. SEIDMAN, 

Attorney for the [Petitioner. 

JACOB S. SEIDMAN, ! 

Attorney for the Petitioner, 

2 Lafayette Street, New York, N. Y. 

State of New York, 

County of New York, ss: 

Jacob S. Seidman, being duly sworn, says that he is the 
attorney of the Consumers Ice Company, the petitioner 
above named, and that as such he has authority to and has 
signed the foregoing petition; that he has read the same, 
and that the facts set forth therein are true to the best of 
his knowledge and belief, and that the said petition is filed 
in gor d faith. 

JACOB S. SEIDMAN, 

Attorney for the ! Petitioner. 

\ 

i 


i 

! 

i 

i 
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Sworn to and subscribed before me tbis 4th day of De¬ 
cember, 1928. 

[Seal of T. Bressler, Commissioner of Deeds, New 

York City.] 

T. BRESSLER, 
Commissioner of Deeds. 

N. Y. Co. CPk’s No. 79, Reg. No. —. 

Commission expires Feb. 21, 1930. 

35 United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

v. 

Commissioner or Internal Revenue, Respondent. 

Stipulation. 

Pursuant to Section 1002 (d) of the Revenue Act of 
1926, it is hereby stipulated by and between the parties 
hereto, through their respective counsel, that the appeal 
from the Board’s decision mav be reviewed bv the Court of 
Appeals of the District of Columbia. 

Dated November 27. 1928. 

(Signed) JACOB S. SEIDMAN, 

Counsel for the Petitioner. 
(Signed) C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue. 

36 United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

v. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing Petition for Review. 

To C. M. Charest, General Counsel Bureau of Internal Rev¬ 
enue, Washington, D. C., Attorney for the Respondent. 

Sir: 

Please take notice that on the 5th day of December, 1928, 
the undersigned presented to this Board and filed with the 
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clerk thereof, the petition of Consumers Ice Company; and 
praecipe, copies of which are annexed hereto, for the re¬ 
view by the Court of Appeals for ihe District of Columbia, 
of the final order and decision of the Board in the above 
entitled proceeding entered upon the records! of said Board 
on the 7th day of June, 1928. j 

Dated December 4th, 1928. i 

JACOB S. SEIDMAN. 

JACOB S. SEIDMAN, 

Attorney for Consumers Ice Co., 

2 Lafayette Street, New\ York, N. Y. 

j 

Service of copy of the within notice and ccjpy of Petition 
for Review, and Praecipe is hereby accepted this 5th day of 
December, 1928. 

(Sgd.) C. M. CHAREST. 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue. 

i 

j 

Now, March 16, 1929, the foregoing Petition for Review 
with proof of service thereon certified from tihe record as a 
true copy. 

[Seal U. S. Board of Tax Appeals, 1924'^] 

i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Filed Dec. 5, 1928, United States Board of! Tax Appeals. 

37 Filed Mar. 14, 1929, United States poard of Tax 
Appeals. 

United States Board of Tax Appeals. 

i 

Docket No. 12704. j 

j 

, Consumers Ice Company, Petitioner, 

v - j 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

J i 

i 

The following is the statement of evidence in narrative 
form in the above-entitled cause : 

The above-entitled cause came on for hearing before the 
Honorable Forest D. Seifkin, Member of the United States 
Board of Tax Appeals, on August 12, 19^7, at Grand 
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Rapids, Michigan. Frank E. Seicknan, Esq., and Jacob S. 
Seidman, Esq., appeared for Consumers Ice Company, pe¬ 
titioner, and John F. Greaney, Esq., for A. W. Gregg, Gen¬ 
eral Counsel, Bureau of Internal Revenue, appeared for the 
Commissioner of Internal Revenue, respondent. 

Joseph Homer, called as a witness by and on behalf of 
petitioner, after being duly sworn, testified as follows: 

Direct examination: 

I reside in Grand Rapids, Michigan, and have resided 
there for fifty years. I am identified with the Consumers 
Ice Company as manager and I own stock in that company. 
I have been connected with the Consumers Ice Company 
since its organization, 1894. Prior to 1894 I w r as secretary 
of the South Grand Rapids Ice and Coal Company, which 
company was engaged in the ice and coal business. 

38 The Consumers Ice Comnanv has been engaged in 
the ice business only, in Grand Rapids and vicinity. 
In 1894 there were approximately six retail ice businesses 
in Grand Rapids, the South Grand Rapids Ice and Coal 
Company, the Grand Rapids Ice and Coal Company, the 
Valley City Ice and Coal Company, the Bennett Fuel and 
Ice Company, the Grant Fuel and Ice Company, and Hiram 
Collins. The source of supply of ice of these companies 
was natural ice from either Reed’s Lake or Fisk’s Lake. 
These lakes are located three and a half to four miles di¬ 
rectly east of where we are now. The particular advantage 
in Reed’s Lake or Fisk’s Lake with respect to the ice busi¬ 
ness was that these were the only points in those days 
in which, there were any hard roads wdiere ice could be 
transported to the city. At that time on account of the 
lack of roads, the exploitation and sale of ice in Grand 
Rapids from any other lakes was not practical. 

Reed’s Lake is larger than Fisk’s Lake, and the total 
frontage around Reed’s Lake is about between four and 
five miles. The total frontage around Fisk’s Lake is ap¬ 
proximately a mile and a half. These lakes are of ir¬ 
regular form, a sort of an ellipse. The greatest length of 
Reed’s Lake at any point is a mile and a half and its great¬ 
est wfidth is from half to three quarters of a mile. The 
greatest length of Fisk’s Lake is perhaps a quarter of a 
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mile and its greatest width is three quarters of that dis¬ 
tance. In 1894 the nature of the frontage around these 

' w_ j ^ ^ 

lakes was not commercially advantageous for ice 

39 harvesting. Some of the banks were iso swampy that 
we could not approach the lake. It; was seemingly 

impossible to get a road in. Some were tool high to operate 
from. The commercially advantageous parts of the front¬ 
age were owned by the six companies that I! have cited that 
were in business at that time. j 

i 

I 

Q. What was the state of competition prior to 1894 as 
regards the operation of these six companies, if you know? 
A. All the six companies all going all over; Grand Rapids 
and duplicating the delivery service every day. 

In 1894 a change took place in that situation. The re¬ 
sult of the merger into the Consumers Icei Company was 
that the five companies reduced the travel afid distribution 
to that of two companies, that of Hiram (yollins and the 
Consumers Ice Company. In 1894 the organization of 
Hiram Collins was about one-fifth as large as that of the 
Consumers Ice Company. I 

Prior to the consolidation there was no railroad line ex¬ 
tending up to the lakes, from Reed’s Lake qr Fisk’s Lake, 
and the ice was hauled to the citv bv wagon over toll roads. 
Fifty cents a ton was the price w*e paid to haul the ice that 
way. | 

In the consolidation that took place in 1894 resulting in 
the formation of the Consumers Ice Company, the pro¬ 
cedure that was adopted for the purpose df determining 
the value of the assets and properties or liabilities of the 
individual companies was that a representative from each 
of the six companies that were in business there met and 
appointed a committee of three to make an appraisal of the 
values of the real estate, rather not the real estate, 

40 the riparian rights, shed and ice. The balance of 
the personal property was left to appraisals, inde¬ 
pendent appraisers .whose business it was, who were 
familiar with the lines, the hoisting men to! appraise the 
hoist, and the wagon men to appraise the wagons, and so 
forth. The members of the committee w T ere Hiram Col¬ 
lins, Frank Bonnell, and the third one I ami not sure. It 


i 

i 
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was somebody from the Grand Rapids Ice and Coal Com¬ 
pany. They are both dead, and I won’t be certain as to 
which one it was. Prior to 1894 Frank Bonnell and Hiram 
Collins had been engaged in the ice business not less than 

twelve vears. The committee made a valuation of the 
* 

riparian rights, and the sheds and ice. 

The committee did not make any written report of its 
valuation. 

The Consumers Ice Company acquired the riparian rights 
from these five companies that entered into the consolida¬ 
tion, and for the riparian rights capital stock was issued. 
$34,200 capital stock was issued for the riparian rights, 
sheds. The Consumers Ice Company acquired other assets 
from these five individual ice companies that were in ex¬ 
istence before. 

Thereupon there was identified and received in evidence 
as petitioner’s Exhibit 1, a paper setting forth the opening 
entry of April 2, 1894, as it appeared on petitioner’s books, 
which is in words and figures as follows: 

“Consumers Ice Company, Grand Rapids, Michigan. 

Opening Entry April 2, 1894. 


Ice Houses, Bams, Sheds, Other Buildings, 

and Riparian Rights . . $34,200.00 

Ice . 7,034.73 

Horses.. 4,725.00 

Wagons. 6,962.25 

Harnesses and Blankets, etc. 775 65 

Ice Tools. 3,297.30 

Blacksmith Tools. 59.26 

Barn Tools. 40.10 

H. and W. Expense. 54.46 

Valley City Ice and Coal Company—Error. . 957 62 

Bank . 253.23 

41 Ice Houses, Barns, Sheds and Riparian 

Rights ..♦. 159.60 

Capital stock . 58,200 00 ” 


Prior to 1894 I had been engaged in the ice business for 
two years, and I was acquainted with the situation at Reed’s 
Lake and Fisk’s Lake and the lands bordering on the lakes. 
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! 
i 

I know which of the lands were being used by the respective 
ice companies prior to the consolidation, and jl was thor¬ 
oughly acquainted with the relative advantages of the dif¬ 
ferent lands at that time as regards the utility for an ice 
business. 

The South Grand Rapids Ice and Coal Company owned 
riparian rights at either Reed’s or Fisk’s Lake. I devoted 
all of my time to the business of the South Grand Rapids 
Ice and Coal Company. 

42 On the south shore towards the easterly end of 
Reed’s Lake were the riparian rights owned by the 
Grant Fuel and Ice Company. On the south sliore towards 
the westerly end of the lake were the riparian fights owned 
by the South Grand Rapids Ice and Coal Company. Along 
the westerly shore of the lake at the south part of the west¬ 
erly shore was a piece owned by the Grand Rapids Ice and 
Coal Company. On the north side of the -west line was a 
piece owned by the Grand Rapids Ice and Coal Company, 
and directly north of that a piece owned by th4 Valley City 
Ice and Fuel Company. On the north shore of Risk’s Lake, 
the westerly part of the north shore, was a pmce owned by 
the Grand Rapids Ice and Coal Company, and directly east 
of that was a piece owned by the Valley City Ice and Fuel 
Company. I think that takes in all the pieces that the 
Consumers Ice Company acquired at the tiijie of its or¬ 
ganization. Each one of the lands that I hate mentioned 
had its own roadway approach. On the south shore in 1894 
the Grant Fuel and Ice Company and the South Grand 
Rapids lee and Coal Company owned lands, j 

Q. When you talk of riparian rights just what have you 
reference to? 

Mr. Greandy: If the Court please, I object to that, being 
not proper, as to what he has reference to. ;The question 
that we have in issue here is with respect to the particular 
riparian rights, and as I understand a riparian right is 
something that is received under a grant, and therefore I 
raise the objection that the grant is the best evidence. 

The Member: I will overrule the objection. 

Mr. Greaney: Note an exception. 

A. The rights that the shore owners have to waters ap¬ 
purtenant to the shore, all water rights. 


i 

i 
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43 I identify the document which is exhibited to me as 
a certified copy of a deed from the Grant Fuel and 

Ice Company to the Consumers Ice Company of their ri¬ 
parian rights. The deed was received for recording on 
April 16, 1894, but executed I think on the 6th day of 
April, 1894. 

Whereupon, the deed was received in evidence as peti¬ 
tioner’s Exhibit No. 3. 

The witness similarly identified the deeds from the South 
Grand Rapids Ice and Coal Company; Frank Bonnell and 
vrife and Harry R. Dickinson and Wife; Grand Rapids Ice 
and Coal Company (two deeds). The deeds convey sole and 
exclusive rights in perpetuity to cut and remove the ice 
appurtenant to Reed’s and Fisk’s Lakes as well as the right 
to pass freely over these lands with men and teams, and 
w^ere received in evidence as petitioner’s exhibits 4, 5, 6, 
and 7 respectively. 

In 1894 the stock of the Consumers Ice Company was not 
traded in on any organized market or exchange. I do not 
know of any sales of stock of the Consumers Ice Company 
that took place at or about that time. 

I owned stock in the South Grand Rapids Ice and Coal 
Company, which I bought from William H. Cooper. That 
■was in the year ’91, I think. 

I was acquainted with the assets and liabilities of the 
Consumers Ice Company at the time it was organized in 
1894. 

Q. Were you acquainted with those values in 1894? 

Mr. Greaney: If the Court please, I object to that, not 
being proper; it calls for a conclusion. 

44 The Member: I will let him answer. Overruled. 

Mr. Greaney: Exception. 

The Member: Noted. 

The Witness: Acquainted wfith the value? 

By Mr. Seidman: 

Q. Of the assets of the Consumers Ice Company at the 
time it was taken over. A. No. 

Q. What was the total value of the assets taken over by 
the Consumers Ice Company? 


I 
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i 

Mr. Greaney: If the Court please, I object jto the ques¬ 
tion as calling* for a conclusion. It is improper in form. 
It calls for a conclusion with respect to the amount, about 
which there is no evidence in the record. 

The Member: Sustained. 

j 

I was acquainted with each of the assets taken over by 
the Consumers Ice Company in 1894. 

i 

Q. What in your opinion, Mr. Horner, is the value of the 
riparian rights covered by the five deeds thit you have 
identified and that have been offered in evidence. 

I 

i 

Mr. Greaney: If the Court please, I object Jo the ques¬ 
tion, not being proper in form, and for the further reason 
that the witness has not been properly qualified and is in¬ 
competent to answer. 

The Member: Sustained. 

I am acquainted with the property that is the subject of 
the conveyance in the deed from the South Gijand Rapids 
Ice and Coal Company to the Consumers Ice Cbmpany, re¬ 
ceived in evidence as petitioner’s Exhibit 4, j and 1 was 
acquainted with the property in 1894. j 

j 

45 Q. What in your opinion represented the value of 
the property that was conveyed to the Consumers 
Ice Company by the South Grand Rapids Ice Company in 
1894 under this deed? 

| 

Mr. Greaney: If the Court please, I object to it for the 
reason that the witness has not been qualified and is in¬ 
competent to express an opinion with respect to the value. 

The Member: Sustained. 

Mr. Seidman: Let the record note an exception. 

The Member: Noted. 

i 

Q. Prior to the consolidation, do you know whether any 
negotiations were had or any overtures had been made to 
have a railroad extend its lines to either one of these lakes? 

j 

M*\ Greaney: If the Court please, I object to it unless 

he shows the materialitv of it to this issue. 

* 

Mr. Seidman: What the petitioner is trying to bring out 
is that these individual companies as they wejre situated 
prior to the consolidation were not in a position to have a 
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railroad come out to the lakes; because none of them stand¬ 
ing alone could make it sufficiently attractive for a rail- 
road to come out there, whereas on the consolidated basis, 
it was feasible to do so, and in fact the railroad was con¬ 
structed. 

The Member: Overruled. 

Mr. Greaney: Note an exception. 

The Member: Noted. You may answer the question. 

The Witness: Please give it to me again. 

Mr. Seidman: Will the Reporter please read it? 

(The pending question was read by the Reporter as above 
recorded.) 

Mr. Greaney: Before the answer is given, may I further 
suggest to the Court that even under the statement 
46 made by counsel, with respect to what he intends to 
connect up that it becomes immaterial. Here he in¬ 
tends to show the building of a railroad later. So far as 
I can see it is not in issue with respect to the value for 1894. 

The Member : Except as it was shown or at least known 
or reasonably anticipated in 1894, the evidence will not be 
considered, and it will be received only subject to your 
connecting it up in that manner. 

A. There was no mention that I know of that had been 
made towards getting a railroad to the lake prior to 1894. 

I took an active part in bringing this consolidation of 
the five companies about. 

In the course of negotiations leading up to this consoli¬ 
dation, I had discussions with respect to the railroad situa¬ 
tion. I was quite interested to bring about a merger of 
all the companies doing business, and the leading features 
which were held out in my talks to the other owners in 
the business urging them to merge their business, the two 
points which were held out in prominence was the ability 
to transport our ice to Grand Rapids by railroad as against 
hauling it by wagons, together whh the elimination in the 
duplication of service in distribution of the ice in Grand 
Rapids. These were the two points there were to bring, 
that we were to bring about through this merger, the great¬ 
est economies. The railroad line Avas built in the fall of 
the year of the organization of the Consumers Ice Com- 



Q* l will show you twa papers that purport to he an 
analysis of the riparian rights account* and;I ask 
you whether this Is a correct analysis of the 
riparian rights account as shown by the books of 
the Consumers Ice Company? 

A. Yes* Z believe it to be so. 


Hr. S^idaan: I would like to offer it m evidence. 

Hr. Opeaney: The Commissioner does not present the 

objection that the original books are not here* and 
concedes the correctness of the copy* but objects 
to the admission of sujeh books of account as not 
being material to the particular matter here in 
question* and for the further reason that it!has no 
probative force with respect to the matter here in 
issue. 

i 

The Member: Except as It may 4iow that the financial 
structure of the company is thrown out of gear for 
special assesmsent purposes* and subject to proof of 
the value* it will be admitted. 

Mr* Frank £. Seldaan: It might be noted that in addition te 
that* there were riparian rights purchased for cash 
which have not been allowed by the Commissioner* and it 

is essential to take those into consideration* 

* 

The Member: lhat date is that balance sheetf 


Mr* Jacob 8* 8 e idaan: This la not the balance sheet* this 
is an analysis of the riparian rights account from 
1394 to 1921* 1920 and 1921 being the years in issue. 


The Member: It will be received as Petitioner*# Exhibit 8* 
and we will determine the weight* 

i 

| 

thereupon said document was received in evidence!as Petitioner's 


Exhibit Be. 8. and is substantially in words and figures as folloesl 

OBMSCMm s ICK CCMMj K. OBlgg RAPIDS. IIICEIOJB 

I 

AMAIYBIS OF MPARIAH KlOaiS ACOQUUI 


1894 . DEBITS ChkDITS 

4-2 Opening Satry (34*200.00 

Less: Credit in 

opening entry 159.60 434*049.40 

11-7 Blparlan bights - 

D. C Underwood 2*500.00 

11-7 Blparlan Bights - J. Paul 2,000.00 

11-80 Construction ^one and 

Buildings Purchased 
Busing tear Boded on 
This Date 2*466.87 








J 



r 


I 

i 
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1894 

fPSo 

H-80 

1896 

n-So 


11-90 

11-90 


DEBITS 


Haal Estate Purchased 
During Year Ended on 
This Date 5,950.00 

Depredation on houses 
Barns and Sheds Charged 
to Profit and loss 

Con st r uc t i on Done and 
Machinery Purchased 
During Year Ended on 
This Date 9,724.£5 

Coat of Cutting Sooo ou 
Land at Luke luring Year 15.25 
food Sold Daring fear 


1890 

11-90 Construction Done During 
Year 

11-90 Fifth Avenue Bouse *014 
During Year 


1,066.94 


Construction Done During 
Year 

Construction Done During 
Year 

Insurance hecalved During 
Year on llnth Avenue House 
Destroyed by Fire 

Construction Dave During 
Year 1,719.80 

Riparian RightS-F. BoxmeU 500.00 

Riparian Rlghts-Half of Paul 
Frontage - Collins northern 
Ice Company £8.25 

11-90 Riparian Eights-Saif fuir 

rrontage-B. Collins 5.00 

11-90 Real Estate Purchased During 

Year 200.00 

11- 90 Construction Done During 

Year 4,144.46 

U-90 Real Estate Sold to C.C. 

Follaer During Year 
IE-1 Appreciation of Riparian 

Rights and Real Estate 94,949.09 

12- 1 Transferred to Real Estate 

• and Buildings Account 


1898 

n-9o 

11-90 

1899 

IP90 

ism 

iPSo 

11-90 


14.76 

127.07 


I 

I 

i 


ChiDITS 


I 

i 

l 


i 
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$ 9,920.17! 


11.00 

! 

i 

! 

j 

| 

! 
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i 

i 

i 

j 

i 

I 

I 

j 

| 

990.00 

I 

| 

j 

i 


i 

i 

i 


60.00 


95 * 694.46 


i 

I 

i 


AX*UAL BALANCED 

948,097.10 

52,765.60 

55,732.54 

52,747.90 

52,664.97 

54 , 693.17 


59,465.87 


88,147.44 


j 
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i 


j 

i 


j 

i 

i 
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CREDITS ANMOAL BALVX28 


Riparian Rights.- Reeds Lake - 


>111 ns 


11-20 


e* 

£-10 


-15 

£-4 

4-11 

18-19 


L-6 

4- 3 
11-30 
l£-£3 
1310 

5- 9 

IZU 

10-11 

im 

11-30 

ms 

3-1 

3-5 

1£-81 


Riparian Rights- Street Railway 
Frontaga Furphased 
Charge-off to Profit and Loss 

Riparian Rights- - Pioneer Club 

Riparian Rights - liapert 
Riparian Rights - *onnall 

Riparian Rights - Fisk Lake - 
Eanchett 

Riparian Rights - Bonnell 
Rant Received froo Riparian 
Rights faring fear 
Riparian Rights - Baaard 

Riparian Rights - Eanchett 
Riparian Rights - donnall 
Charge-off to Profit and Loss 
Riparian Rights- Hanchett 

Riparian Rights - Bonnall 

Riparian Rights - Turn Lakes 

Charge Off to Profit and loss 

^lparian Rights - Borth Lake 
Ice Co. 

Riparian Rights - Diamond Lake 
lea Co. 

Appreciation of Riparian Rights 


100.00 

i 

i 

i 

1 


77.04 

| 

80,000.00 

38,324.48 

425.00 

i 

| 

38,749.48 

190.00 

125.00 

| 

i 

i 

i 

38.974.48 

800.00 

125.CO 

! 

i 

i 


151.00 

i 

112.00 

i 

i 

39,737.48 

200.CO 
125.00 

200.00 

i 

! 

.0C0.00 

56,263.48 

125.00 

1 

1 

36,588.48 

250.00 

1 

1 

j 

56,338.48 


10,000.00 

1 

26,838.48 

177.74 


• 

350.oa 


27,366.22 

633.78 

j 

£25,000.00 


I 
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i 

i 

i 


i 
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panv. The company wa ? organized in March! and the rail¬ 
road was built that fall. Our contract with the Pere Mar¬ 
quette Railroad provided that for fifteen years they agreed 
to haul the ice from there to their team tracks at Grand 
Rapids for $2.00 per car, with the condition tljiat we should 
move not less than 750 cars per annum. To mv knowledge 
none of the individual companies prior to 1894 was doing 
sufficient ice business to enable 750 cars to be moved. 
47 Immediately subsequent to the consolidation, the 
consolidated business of these ice companies was al- 
wavs sufficient to move that number of cars. 

Prior to the time of the consolidation, I di(l not take up 
with the railroad company, the Pere Marquette or any 
other company, the matter of what the probable railroad 
rates would be in connection with the hauling of ice from 
either one of these lakes to Grand Rapids. This railroad 
line ran to East Grand Rapids. We had no part in build¬ 
ing that line. That is about three miles of track. The 
track that the Consumers Tee Company prevailed on the 
Pere Marquette to build, one from that line! down to the 
shore of the lake. In those da vs there were icoal vards at 
the terminus of that line out in East Grand Rapids, prac¬ 
tically Reed’s Lake, and we knew that the switching charge 
from Grand Rapids to Reed’s Lake was $2.00jper car. We 
had a right to expect to move into Grand Rapids at the 
same rate that they moved out of Grand Rapiids. 

In my opinion the riparian rights were a vital asset for 
any company. 

i 

Q. Was it ever necessary in or about 1894! or even sub¬ 
sequent years for the Consumers Ice Company to go out 
and buy ice from others or did the Consumjers Ice Com¬ 
pany get all of its supply from these two kikes? 

Mr. Greaney: I object to that, being absolutely imma¬ 
terial to this issue. 

The Member: I will sustain the objection. | 

Mr. Seidman: Exception. 

The Member: Noted. 


(Here follows reproduction of pages 48, 4^, and 50.) 
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51 The entry in petitioner’s Exhibit No. 8, under date 
of November 7,1894, a charge in the riparian rights’ 

account for $2,500, represents the purchase price of those 
rights from D. C. Underwood, riparian rights and a right 
of way over the premises that the riparian rights were ap¬ 
purtenant to. These riparian rights were located east of 
the riparian rights then owned by the Consumers Ice Com¬ 
pany on Heed’s Lake. The consideration paid for those 
riparian rights was cash. 

Another entry in petitioner’s Exhibit No. 8 under date 
of November 7, 1894, a charge for riparian rights, J. Paul, 
$2,000, represents the same as in the Underwood case. It 
was for the riparian rights and the right of way over the 
ground to which these riparian rights were appurtenant, 
the Paul premises lying and being all the ground between 
the Underwood piece and that already owned by the Con¬ 
sumers Ice Company. I believe the consideration that was 
paid to J. Paul was $1,000 in cash. These rights are im¬ 
mediately east of and adjacent to the premises of the Con¬ 
sumers Ice Company that they acquired from the South 
Grand Eapids Ice and Coal Company. The lands of D. C. 
Underwood and J. Paul are not on the same level with the 
lake. They are high, very high. The property owned 
by the Consumers Ice Company, the ground owned by the 
Consumers Ice Company was the point along the south 
shore, which was available for railroad purposes, a rail¬ 
road terminal. The other ground was high, and it was de- 
termined at that time that it was impractical to harvest 
and store ice where the banks run up sharply to twenty or 
fortv feet above the lake. 

52 In conjunction with the president of the Consum¬ 
ers Ice Company I was in charge of or negotiating 

these two purchases. These lands being adjacent to the 
premises of the South Grand Rapids prior to the merger, 
and the South Grand Rapids having been as far as the 
Supreme Court of Michigan in litigation over riparian 
rights, it was determined that it would be a safe measure 
to try to purchase adjacent to us a reasonable amount of 
riparian rights for fear of attack by reason of or possible 
trespasses on ice forming in the lake which other parties 
might think belonged to them. All of the lands appurten- 
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ant to the riparian rights that had been acquired by the 
Consumers Ice Company at organization vyere on a level 
with the lake. 

Another entry in petitioner’s Exhibit Nd. 8, “Riparian 
rights, F. Bonnell, $500”, represents some riparian rights 
on the northwest corner, the northeast corner of Fisk Lake 
which were owned by either F. Bonnell or tis wife, or to¬ 
gether, and were supposed to be turned in; at the time of 
the organization in March of 1894, because Bonnell was 
one of the owners of the Valley City Ice and Fuel Com¬ 
pany that formed the merger. Each one of: those concerns 
and the parties interested were understood ;to have turned 
in to the Consumers Ice Company all the riparian rights 
on Reed’s and Fisk’s Lake that thev owned or were in- 

* i 

terested in. I 

The consideration paid to the Bonnells for their riparian 
rights in 1900 was $500 in cash. 

53 Another entry in Petitioner’s Exhibit No. 8, 
“Riparian rights Reed Lake, H. Collins, $100,” rep¬ 
resented a purchase from Hiram Collins cjf, I think, two 
lots, riparian rights on one or two lots of 50 or 100 feet at 
Reed’s Lake. These were on the westerlv shore of Reed’s 
Lake. The form of the consideration paid to Hiram Collins 
was cash. 

i 

Another entry in petitioner’s Exhibit No. 8, “Riparian 
rights Pioneer Club, $425,” represents cash ]baid to—I think 
that was the Spiritualistic Camp Ground Association it was 
paid to, and I think the other description is Pioneer Club 
grounds on the north shore of Reed’s Lake ^nd forwards the 
eastern end of the lake. The form of the consideration 
paid to the Pioneer Club was cash. 

Another entry in petitioner’s Exhibit No. 8, “Riparian 
rights, Twin Lakes $250,” represents $250 in cash that was 
paid to H. W. Sawyer who owned the premises at Twin 
Lakes. 

The Consumers Ice Company during the fiscal years 
ended November 30, 1920 and November 30, ,1921 owmed the 
riparian rights that were acquired by it at the time of con¬ 
solidation and also the other acquisition of riparian rights 
concerning which I testified. 

5—4940a 
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Q. Mr. Horner, I show you two papers purporting' to set 
forth the tonnage sold, the amount of sales, net profits, 
capital stock outstanding, and dividends paid by the Con¬ 
sumers Ice Company over a series of years, and I ask you 
whether these figures are in agreement with what is shown 
by the books in that regard? A. There is a lot of it, Mr. 
Seidman, but I recognize it as the statement of our affairs, 
set up. 

Mr. Seidman: I would like to offer it in evidence. 

Mr. Greanev: Mr. Seidman, do I understan that you are 
offering this with respect to the bearing upon the request 
for special relief? 

Mr. Seidman: Yes, and also for whatever probative 
value the earnings immediately subsequent to 1894 might 
have on the question of value of the riparian rights at 
that time. 

54 Mr. Greaney: The Commissioner concedes that as 

corrected, the notation on here, that they are true 
copies of what appeared on the books, but objects to the 
receipt first of any evidence with respect to the plea for 
special assessment and further objects to it as being incom¬ 
petent, even if the original books were in, with respect to 
the probative force of any of the figures set forth. 

The Member: It will be received onlv on the issue of 
special assessment. 

Whereupon said document was received in evidence as 
petitioner’s Exhibit No. 9, and is substantially in words 
and figures as follows: 

(Here follows reproduction of pages 55 and 56.) 

57 A. The entry was made by order of the Board of 
Directors, the desire being to increase the amount of 
capital stock issued by the company and declaring a stock 
dividend to the stockholders, and their order was to put 
the value of the riparian rights at that figure. 

Throughout the twenty-seven years that are involved in 
my management from 1894 to 1921, the company continued 
to exploit the use of those riparian rights. 

Q. And in your opinion on December 1st, 1920, what was 
the value of the riparian rights owned by the company. 
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and $10,000.00 Riparian 
Rights written off. 


Throughout tho period from 1894 to 1922 I was engaged in the 
active management of the Consumers Zee Company. 

q. Z notice In the analysis of the riparian rigita account 
an entry December 31, 1920, appreciation of riparian 
rights 6197*633.78, resulting in a balance at the end 
of the year of $225*000, and I o ek you whether you eaa 
explain the background of that entry. 


Ur. Oreaneyi if the Court please, 1 object to that as not 
being material to the issues here. 

Sr. Seldmans If the Board please, one of the elements of 
relief, or one of the bases upon which the petitioner 
contends for relief la the development of substantial 
riparian right values in these years, and in his opinion 
it should be taken Into its invested capital, not aa a 
matter of technical computation of invested capital, but 
one of the issues that the petitioner makes, and 
Is the real values it developed up to the taxable years, 
and those values, if those values are not admlssable 
into invested capital under the technical requirements 
of ths lav, then a u abnormal situation la created. 

1 


the Hembert Then the way to prove that is not by asking 

about tho book entry, bat what are the facte as to ths 
property? 


Hr. Oreaasys I also submit that is immaterial here except 
on the particular question of special relief. Xn so 
far as that is concerned, I ask that it be sons ids red 
subject to the objections. 

Ths ueabert The objection that no application was made? 

Mr. Seldmans The question tm, directed solely with respeet 
to the issue of relief# 

i 

The Members I will overrule the objection. 


1 

i 

I 

i 

1 

I 

1 
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It was stipulated between the parties that the income tax 
return for the year ended November 30, 1920, was filed by 
petitioner in the office of the Collector of Internal Revenue 
on February 3,1921, and that the income and excess profits 
tax return for the year ended November 30, 1921, was filed 
at the office of the Collector of Internal Revenue on Feb¬ 
ruary 7, 1922. 

I am acquainted with concerns that were engaged during 
the fiscal years ended 1920 and 1921 in a competitive line 
of business with the Consumers Ice Company. The con¬ 
cerns that were similarly situated as the Consumers 
59 Ice Company with respect to approximate sales and 
financial size were the Flint Spring Water Ice Com¬ 
pany at Flint, Michigan, the Mound Lake Ice Company 
at Grand Rapids, Hiram Collins—I think it is the Collins 
Ice Company or Collins Northern Ice Company, of Grand 
Rapids, now, the Brown Ice and Coal Company of St. Joe, 
Michigan, the Kalamazoo Ice and Coal Company of Kala¬ 
mazoo, and the Lansing Ice and Fuel Company at Lansing. 

Mr. Seidman: A subpoena duces tecum was served upon 
the Commissioner to produce certain data in respect to 
comparatives in connection with the issue of relief, and may 
the record show whether or not the Commissioner has 
responded to that subpoena. 

Mr. Greaney: Let the record show that the Commissioner 
has refused to produce the documents here requested in 
view of his stand as set forth that the production of such 
documents would be a violation of the law on his part, 
and for that reason they are not presented. 

The Member: Very well. 

Mr. Seidman: That is all. 

Mr. Greaney: No cross examination. 

(Witness excused.) 

Mr. Jacob S. Siedman: At this point the petitioner moves 
that in the light of the failure of the Commissioner to re¬ 
spond to the subpoena duces tecum that in the event that 
the Board holds that the petitioner is entitled to have its 
excess profits tax for its fiscal year ended November 30, 
1920 and 1921 computed under the so-alled relief section 
of the relevant Revenue Acts, then the petitioner be 
afforded leave to show cause why any comparatives pro- 
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posed by the Commissioner be not considered and affirma¬ 
tively that the petitioner be afforded the opportunity to 
produce the figures of all comparatives that jin its opinion 
ought to be used in such computation. 

The Member: The motion will be overruled at this time. 

Mr. Seidman: Exception. The petitioner rests. 

60 Mr. Greaney: The Commissioner offers in evidence 
the income and profits tax waiver for itlie tax years 
ended prior to January 1,1922, for the Consumers lee Com¬ 
pany of Grand Rapids, Michigan, for the yeajr 1920, signed 
by the Consumers Ice Company by A. S. Aijnsworth, vice 
president, and it is conceded by counsel for the petitioner 
that the waiver is signed by the vice president. 

Mr. Seidman: The admission into evidence! of this docu¬ 
ment is objected to on behalf of the petitioner for the rea¬ 
son that the instrument has not been identified properly 
with respect to the signature of the Commissioner, nor is 
there any indication as to when lhat signature was affixed. 

The Member: Overruled. 

Mr. Seidman: Exception. 

The Member: It will be received as Commissioner’s Ex¬ 
hibit A. | 

Whereupon the document referred to was received in 
evidence as respondent’s Exhibit A and is in words and 
figures as follows: 

Income and Profits Tax Waiver. 

Form 872A. 

For Taxable Years Ended Prior to January 1, 1922. 

! 

January 4, 1926. 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws Consumers Ice Company, a taxpayer of Grand 
Rapids, Michigan, and the Commissioner of Internal Reve¬ 
nue hereby waive the time prescribed by law f<br making any 
assessment of the amount of income, excess-profits, or war- 
profits taxes due under any return made by! or on behalf 
of said taxpayer for the year (or years) 1920 under ex¬ 
isting revenue acts, or under prior revenue acts. 






38 


CONSUMERS ICE CO. VS. COMMR. OF 1XT. REV. 


This waiver of the time for m d:ing any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before said 
date and (1) no appeal is filed therefrom with the United 
States Board of Tax Appeals then said date shall be ex¬ 
tended sixty days, or (2) if an appeal is filed with 
61 said Board then said date shall be extended by the 
number of davs between the date of mailing of said 
notice of deficiency and the date of final decision by said 
Board. 

(Signed) CONSUMERS ICE COMPANY, 

[seal.] By A. S. AINSWORTH, 

Vice-President. 

(Signed) D. H. BLAIR, 

c. 

Commissioner. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in which 
the corporation is located to sign for the corporation, in 
addition to which, the seal, if any, of the corporation must 
be affixed. 

Mr. Greaney: The Commissioner offers in evidence in¬ 
come and profits tax waiver for the taxable years ended 
jjrior to January 1, 1922, dated January 4, 1926, the Con¬ 
sumers Ice Company, Grand Rapids, Michigan, for the 
year 1921, signed by the Consumers Ice Company, by A. S. 
Ainsworth, vice president. 

Mr. Seidman: The petitioner objects for the reasons 
assigned against the admissibility of the previous offer of 
Commissioner’s Exhibit A. 

The Member: The same ruling. 

Mr. Seidman. Exception. 

The Member: It will be received as Commissioner’s Ex¬ 
hibit B. 

Whereupon the document offered was received in evidence 
as Respondent’s Exhibit B, and is in words and figures as 
follows: 
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Income Tax Profits Tax I Vaiver. 


Form 872A. 


For Taxable Years Ended Prior to January 1, 1922. 

i v / 

i 

Jamalary 4, 1926. 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws, Consumers Ice Company, a taxpayer of Grand 
Rapids, Michigan, and the Commissioner of Internal Reve¬ 
nue hereby waive the time prescribed by law for making 
any assessments of the amount of income, jexcess-profits, 
or war-profits taxes due under anv return riiade by or on 
behalf of said taxpayer for the year (or years) 1921 under 
existing revenue acts, or under prior 1 revenue acts. 
62 This waiver of the time for makiijg any assess¬ 
ment as aforesaid shall remain in effect until Decem¬ 
ber 31, 1926, and shall then expire except that if a notice 
of a deficiency in tax is sent to said taxpayer by registered 
mail before said date and (1) no appeal is filed therefrom 
with the United States Board of Tax Appeals then said 
date shall be extended sixty days, or (2) if an appeal is 
filed with said Board then said date shall be extended 
by the number of days between the date of mailing of said 
notice of deficiency and the date of final decision by said 
Board. 

(Signed) CONSUMERS ICE ICOMPANY, 

By A. S. AINSWORTH, 

[seal.] Vice President. 

(Signed) D. H. BLAIR, 

C, . | 

Commissioner. 


63 If this waiver is executed on behglf of a corpo¬ 
ration, it must be signed by such officer or officers of 
the corporation as are empowered under the laws of the 
State in which the corporation is located to sign for the 
corporation, in addition to which the seal, if any, of the cor¬ 
poration must be affixed. 

The foregoing is all of the material evidence adduced 
at the hearing before the Board of Tax Appeals and the 
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same is approved by tlie undersigned as attorney for the 
Consumer Ice Company. 

(Sig.) JACOB S. SEIDMAN. 

The foregoing evidence is all of the material evidence 
adduced at the hearing before the Board of Tax Appeals 
and the same is approved by C. M. Charest, General Coun¬ 
sel, Bureau of Internal Revenue, as attorney for the Com¬ 
missioner of Internal Revenue. 

(Sig.) C. M. CHAREST, 

General Counsel Bureau of Internal Revenue. 

The foregoing is all of the material evidence adduced 
at the hearing, and in order that the same may be pre¬ 
served and made a part of this record, this statement of 
evidence is duly approved and settled this 14th day of 
March, A. D., 1929. 

(S.) BENJ. H. LITTLETON, 

Member United States Board of Tax Appeals. 

Now, March 16, 1929, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

[Seal TJ. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

64 United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

vs. 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will plekse prepare and, within sixty days of the date 
of filing of the Petition for Review, in the above stated 
case, transmit to the Clerk of the Court of Appeals for the 
District of Columbia, certified copies of the following docu¬ 
ments : 


I 

I 
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1. The docket entries of proceedings befpre the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. j 

3. Findings of fact, opinion, and decision $f the Board. 

4. Petition for Review. 

5. Statement of the evidence settled or agreed upon. 

The foregoing to be prepared, certified, and transmitted 

as required by law and the rules of the Cohrt of Appeals 
for the District of Columbia. 

JACOB S.j SEIDMAN. 

JACOB S. SEIDMAN, j 

Attorney for Consumers Ice Compa/rty, 

2 Lafayette Street, New York, N. IT. 

i 

Dated New York, N. Y., December 4th, 192$. 

Now, March 16,1929, the foregoing Praecipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] I 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
Filed Dec. 5, 1928, United States Board oij Tax Appeals. 

i 

| 

65 United States Board of Tax Appeals. 

Docket No. 12704. ; 

i 

| 

Consumers Ice Company, Petitioner, 

V. I 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers s\ir petition for 
review of the above entitled proceeding in the Court of Ap- 


i 

i 

i 


6—4940a 
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peals for the District of Columbia be and it is hereby ex¬ 
tended to March 1, 1929. 

(Signed) B. H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., February 4, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

66 United States Board of Tax Appeals. 

Docket No. 12704. 

Consumers Ice Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia be and it is hereby 
extended to April 1, 1929. 

(Signed) FOREST D. SIEFKIN, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., February 15, 1929. 

A True Copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4940. 
Consumers Ice Company, appellant, vs. Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Mar. 23, 1929. Henry W. Hodges, clerk. 

(6803) 
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BRIEF FOR APPELLANT, 


STATEMENT. 

This appeal relates to the income and profits tax 
liability for the fiscal years ended November 30, 
1920 and November 30, 1921 of the appellant, and 
is taken from a decision of the United States Board 
of Tax Appeals, rendered June 7, 1928 (R., 27). 
It is brought to this court by stipulation (R., 35) , 
and a petition for review filed December 5, 192S 

(R, 28). j 

I 

I 

QUESTIONS PRESENTED. 

i 

i 

1. The value of riparian rights paid in for cap- 

i 

ital stock of the appellant in 1894. 

2. Whether the appellant is entitled to haVe its 
profits tax computed under the provisions of| Sec- 



2 


tions 327 and 328 of the Revenue Acts of 1918 and 

1921. 

3. Whether the assessment of the deiiciencies in 
tax is barred. 

MANNER IN WHICH QUESTIONS 
ARE RAISED. 


The Commissioner of Internal Revenue deter¬ 
mined deficiencies which arose in part by virtue of 
his failure to include in invested capital the value 
of riparian rights for which appellant paid $34,200 
with its capital stock in 1894 (R., 7, 29). 

The appellant appealed to the United States 
Board of Tax Appeals and its appeal was directed 
not only to the reduction of its invested capital (R., 
3), but also to the failure of the Commissioner to 
compute its profits tax in the manner set forth in 
Section 328 of the Revenue Acts of 1918 and 1921, 
as required by Section 327 of those acts (R., 17), 
and was further based on the ground that the statu¬ 
tory period for the assessment of the deficiencies 
had elapsed prior to the date of the deficiency let¬ 
ter (R., 18). 

The Board of Tax Appeals affirmed the action of 
the Commissioner with respect to these points (R., 
20) . The appellant now desires to have this affirm¬ 
ance reviewed. 


The errors assigned are as follows (R., 32, 33) : 

1. The Board's finding that no value for the 
riparian rights paid in for capital stock of the 
appellant in 1894 was established is not supported 
by and is contrary to the weight of the evidence. 


a 


2. Tlie Board erred in rejecting the evidence of 
Joseph Horner, manager of the appellant, on the 
subject of the value of the riparian rights paid in 
for capital stock of the appellant in 1894. 

3. The Board’s holding that the appellant was 
not entitled to special assessment under Sections 
327 and 328 of the Revenue Acts of 1918 and 1021 
was in error, and is not supported by but is con¬ 
trary to the weight of the evidence. 

i 

4. The Board erred in refusing to permit ;the 
appellant's witness, Joseph Horner, to testify as to 
the value of the riparian rights on December 1, 
1920 and the relationship between the ripaitian 
rights owned by the appellant and the profits that 
it made, both questions materially bearing upon the 
issue of special assessment. 

• 

5. The Board erred in failing to include in its 
findings of fact all of the material evidence adduced 
on the value of the riparian rights in 1894, som^ of 
these facts being set forth only in the opinion of 
the Board and all of the relevant facts being!set 
forth in the statement of evidence. 

j 

6. The Board erred in failing to include in the 
findings of fact the evidence adduced upon the issue 
of special assessment. 

i 

7. The Board erred in admitting into evidence 
“waivers” introduced by the respondent without 
proof that they were signed by the respondent and 
the date of such signing. 

I 

8. The Board erred in holding that assessment 

of the deficiencies in tax for the vears under con- 

* 

sideration were not barred. i 


i 

i 

i 


i 

i 

i 

i 
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STATEMENT OF FACTS. 

Value of Riparian Rights. 

The appellant has been engaged in the harvest¬ 
ing and sale of ice at retail in Grand Rapids and 
vicinity. Prior to its organization in 1894 the re¬ 
tail ice business in Grand Rapids was distributed 
between six companies, which secured their ice from 
natural sources in Reid’s Lake and Fisk’s Lake, 
three and one-half to four miles from Grand Rapids, 
Michigan. In 1894 these lakes were the only prac¬ 
tical sources of ice supply for the city of Grand 
Rapids and vicinity. They were the only points 
accessible bv hard roads over which ice could be 
readily transported to Grand Rapids. The total 
frontage around Reid's Lake was between four and 
five miles and around Fisk's Lake about a mile and 
a half. In 1894 much of the frontage was swampy 
and much too high for harvesting ice. The com¬ 
mercially advantageous parts of the frontage were 
owned by the six companies carrying on the ice 
business in Grand Rapids (R., 38, 39). 

The six companies were engaged in keen and un¬ 
economic competition with one another. Delivery 
service was duplicated and the volume handled by 
them individually did not justify an extension of 
a railroad line from the city to the lake front. It 
was contemplated that a consolidation of the com¬ 
panies would result in the elimination of both of 
these difficulties. A consolidation of five of the 
companies into the appellant was effected in 1894 
and the anticipations as regards the delivery serv¬ 
ice and railroad were quickly realized. The cost 
of hauling was reduced from 50 cents to 8 cents 
a ton ($2 per car) (R., 39, 46, 47). 

As part of the consolidation, the five companies 
(the sixth did a relatively small business) deeded 
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j 

i 


i 

I 

their riparian rights on Reid’s Lake and Risk’s 
Lake to the appellant for $34,200.00 capital stock. 

i 

The appellant recorded the rights upon its books 
at a value of $34,200.00. These riparian rights were 

i 

the most important assets of the constituent com¬ 
panies and the most vital to the appellant. They 
were sole and exclusive rights in perpetuity to cut 
and remove the ice appurtenant to the designated 
lands on Reid’s and Fisk’s Lakes as well as the 
right to pass freely over these lands with men and 
teams. All these appurtenant lands were on a 
level with the banks of the lakes, had their own 
roadways and were available for railroad purposes 
(R., 39, 40, 42, 43, 47, 52). j 

The plan of consolidation provided for the trans¬ 
fer by the constituent companies of all of theit* as¬ 
sets to the appellant, based upon valuations deter¬ 
mined by special committees of independent ap¬ 
praisers. depending on the nature of the asset. Out¬ 
side hoisting men familiar with the business were 

^ j 

designated to appraise the hoists; wagon meh to 
appraise the wagons, etc. To ascertain the value 
of the riparian rights, a representative from each of 
the constituent companies was named and they in 
turn designated a special committee of three ex¬ 
perts. Two of the members of this committee; had 
been engaged in the ice business for at least twelve 
years prior to 1894. They are now dead. The third 
member of the committee was not known at the time 
of the hearing. This committee determined the 
value of the riparian rights acquired by the appel¬ 
lant in 1894, and $34,200.00 capital stock of the 
petitioner was accordingly issued for these rights. 
Capital stock of a par value of $24,000.00 was. also 
issued by the appellant for the other property Ipaid 
in by the constituent companies, based on the Value 
fixed by the respective appraisers (R., 39, 40, 41). 
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The appellant successfully exploited its riparian 
rights throughout its entire history and all of its 
ice requirements were satisfied through them. Its 
stock was not traded in on any organized market 
or exchange in 1894 nor did any sales take place 
in 1894. On December 1, 1900, the appellant set 
* up appreciation of riparian rights on its books in 
the amount of $34,346.02. On December 31, 1920, 
its Board of Directors valued the riparian rights 
at $225,000.00 on the books and issued a stock divi¬ 
dend against the appreciation in value (R., 43, 49, 
50, 53, 56, 57). 

In order to avoid any possible suits for trespass 
in cutting ice that adjacent land-owners might 
claim came within their frontage on the lake, the 
appellant in the fall of 1894 purchased two addi¬ 
tional riparian rights on Reid’s Lake for $4,500.00 
in cash. The banks of these lands ran up sharply 
about 20 to 40 feet above the lake. The lands w^ere 
impractical for harvesting ice and could not be used 
even for storing, being inaccessible for railroad pur¬ 
poses. (The $4,500.00 was included in invested 
capital by decision of the Board.) (R., 51, 52, 23). 

The witness, Joseph Horner, in conjunction with 
the President of the appellant, negotiated the pur¬ 
chase of these two riparian rights in 1894. The 
witness, Joseph Horner, had prior to 1894 owned 
stock in the South Grand Rapids Ice and Coal Com¬ 
pany since 1891 and for two years had been en¬ 
gaged in the ice business with the South Grand 
Rapids Ice and Coal Company, was secretary of 
that company, and had devoted all of his time to 
its business. He has been associated with appel¬ 
lant as its manager for over thirty-five years. He 
was acquainted with the lands and riparian rights 
on Reid’s Lake and Fisk’s Lake and their relative 
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i 

advantages and utility for an ice business, j He 
knew the relative use of these lands by the con- 

i 

stituent companies prior to the consolidation in 
1894. He took an active part in bringing about} the 
consolidation. He was acquainted with the assets 
and liabilities of the appellant in 1894 upon its 
organization, and with the value of these assets in 
1894.* He was acquainted with the riparian rights 
deeded by the South Grand Rapids Ice and (poal 
Co. to the appellant in 1894. He identified the 
deeds to the riparian rights which were acquired 
by the appellant in 1894 from all the constituent 
companies. He described for the record the Idea¬ 
tion of these riparian rights including those! ac¬ 
quired from the South Grand Rapids Ice and (poal 
Company (R., 37, 38, 41, 43, 44, 4(5, 52). | 

The witness was asked what in his opinion was 
the cash value of the riparian rights covered by 
the five deeds in evidence and which he identified 
at the time of their acquisition by the appellant. 
He was also asked the value of the particular ripar¬ 
ian rights transferred by deed by the South Grand 
Rapids Ice and Coal Company to the appellant in 
1894. Counsel for appellee objected on the ground 
that the witness was not qualified and competent 
to answer. The Board sustained the objection and 
the witness was not permitted to answer. An ex¬ 
ception was duly taken and noted (R., 44, 45).I 


* The record page 44 gives “No” as the answer to a ques¬ 
tion whether the witness was acquainted with these values, 
but it is evident from the testimony that the answer; was 
“Yes” but incorrectly transcribed by the Reporter, anc[ the 
Reporter so advised appellant’s counsel on May 16,1929, after 
the record was printed. Counsel for both parties have agreed 
that the correction of the error be made through this notation. 

i 

i 

i 

I 

| 

| 

i 
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Special Assessment. 

On the issue of special assessment covered in the 
third, fourth and fifth assignments of error in the 
petition for review, in addition to the bearing that 
the facts on riparian rights may have on the sub¬ 
ject, the further facts are as follows: 

The claimant employed its own labor almost con¬ 
tinuously in constructing buildings, ice houses, 
sheds and general additions and betterments to its 
plant. The amounts thus expended were very sub¬ 
stantial. Up to about 1913 this entire cost was 
treated as an expense. From the method in which 
the records have been kept, it is now impossible to 
ferret these items out and restore them to capital. 
One of the claimant's officers did all the planning 
and designing of plant additions. No part of the 
amount paid him had ever been capitalized (R., 57). 

A tabulation has been introduced into evidence 
setting forth the data reflected by the books as to 
the financial and operating history and growth of 
the claimant with respect to the annual tonnage 
sold, the amount of sales, net profits, capital stock 
outstanding, and dividends paid during the period 
from 1894 to 1920. This tabulation shows that the 
tonnage steadily increased from an average of 
20,000 a year to an average of 55,000. The sales 
progressed from $40,000.00 a year to approximately 
$400,000.00. Profits were made in every year but 
one (1896). Profits for the first ten years averaged 
about $10,000.00 a year, against $45,000.00 for the 
last ten years. The capital stock of the company 
gradually increased from $65,000.00 to $500,000.00 
($441,000.00 of the increase representing stock divi¬ 
dends), and during the period cash dividends were 
paid in the amount of $485,000.00 (R., 55). 

The deficiency letter of the appellee attached to 
the original petition embodies as the appellee’s find- 


i 


ing that “It is apparent that the actual value prop¬ 
erly assignable to the Riparian Rights cannot be 
ascertained” (R., 10). 

The appellant’s witness, Joseph Horner, was asked 
the value on Dec-ember 1,1920 of the riparian rights 
owned by the appellant. Upon objection by coun¬ 
sel for the appellee that no foundation had been 
laid, and the objection being sustained by the Board, 
the witness was not permitted to answer. An ex¬ 
ception to the ruling of the Board was duly! taken 
and noted (R.. 57). ! 

A subpoena duces tecum was served upon the 
Commissioner requiring him to produce certain 
data with respect to comparatives on the question 
of relief. The Commissioner failed and refused to 

i 

comply with the subpoena (R., 59). 

The following corporations were similarly situ¬ 
ated with respect to sales and financial size as the 
appellant : Flint Spring Water Ice Co., Flint, 
Mich.; Mound Lake Ice Co.. Grand Rapids, Mich.; 
Collins Northern Ice Co., Grand Rapids, Mich.: 
Brown Ice & Coal Co., St. Joseph, Mich.; Kalama¬ 
zoo Ice & Coal Co., Kalamazoo, Mich.: Lansing Ice 
and Fuel Co., Lansing. Mich. (R., 59). j 

i 

Outlaw of the Deficiencies. 

i 

On the issue of outlaw of the period within which 
deficiencies in taxes might be asserted by the appel¬ 
lee, covered in the seventh and eighth assignments 
of error in the petition for review, it was stipulated 
in the record that the appellant filed its return for 
the fiscal year ended November 30, 1920 on; Feb¬ 
ruary 3, 1921 and for the year ended November 30, 
1921 on February 7, 1922. The deficiency letter 
attached to the petition was dated February 11, 
1926 (R., 58, 7). j 


i 


i 

i 


10 


There was introduced into evidence by counsel 
for the appellee over the objection of counsel for 
the appellant, the following so-called waiver with 
respect to the “year 1920”: 

Income and Profits Tax Waiver 

For Taxable Years Ended Prior to January 

1, 1922 

January 4,192G. 

i 

In pursuance of the provisions of existing 
Internal Revenue Laws, Consumers Ice Com¬ 
pany, a taxpayer of Grand Rapids, Michigan, 
and the Commissioner of Internal Revenue 
hereby waive the time prescribed by law for 
making any assessment of the amount of in¬ 
come, excess profits, or war-profits taxes due 
under any return made by or on behalf of said 
taxpayer for the year (or years) 1920 under 
existing revenue acts, or under prior revenue 
acts. 

This waiver of the time for making any as¬ 
sessment as aforesaid shall remain in effect 
until December 31, 1926, and shall then expire 
except that if a notice of a deficiency in tax is 
sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom 
with the United States Board of Tax Appeals 
then said date shall be extended sixty days, 
or (2) if an appeal is filed with said Board 
then said date shall be extended by the number 
of days between the date of mailing of said 
notice of deficiency and the date of final deci¬ 
sion bv said Board. 

•/ 

Consumers Ice Co. 

By A. S. Ainsworth, Vice Prest. 
(Seal) Taxpayer. 

D. H. Blair 

C. 

Commissioner. 

A writing similar in all respects except for the 
“year 1921” was also introduced in evidence over 
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the objection of counsel for appellant. The objec¬ 
tion to the admission into evidence of these docu¬ 
ments was stated in each instance on the ground 
that the instrument had not been identified prop¬ 
erly with respect to the signature of the Commis¬ 
sioner nor was there anv indication as to ^vVhen 

• 

the signature had been affixed. These objections 
were overruled by the Board. Exceptions to these 
rulings were duly taken (R., 60, 61, 62, 63). | 

SUMMARY OF THE POINTS OF LAW. 

1. The evidence is sufficient to establish that in¬ 
vested capital as determined should be increased 
by $34,200, the value of riparian rights acquired 
by appellant in 1894 with its capital stock. j 

i 

[ 

2. Appellant’s witness was competent to testify 

i 

on the value of the riparian rights in 1894. The ex¬ 
clusion of the testimony by the Board is reversible 
error. 

3. The evidence is sufficient to establish that the 

i 

Commissioner is unable to determine the invested 

i 

capital of the appellant; and in the alternative that 
the profits tax if determined without the benefit of 
the special assessment sections would, owing to 
abnormal conditions, work upon the appellant an 
exceptional hardship as compared with representa¬ 
tive concerns engaged in a like or similar trade 
or business. 

4. Appellant’s witness was competent to testify 
on the value of the riparian rights in 1920 and the 
relationship between these rights and the profits 
of the appellant. The testimony was relevant and 
material to the issue of special assessment. | The 
exclusion of this testimonv is reversible errot. 

• i 


i 

i 

i 

i 

i 

i 

I 

i 
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5. The findings of fact of the Board do not in¬ 
clude all the material facts adduced in the evidence. 
The inclusion in the Board’s opinion of some of the 
omitted facts is not a compliance with the law. The 
Board’s failure to include all the material facts in 
its findings of fact is reversible error. 

6. Waivers although signed by the appellant can¬ 
not be deemed to extend the period for the assess¬ 
ment of a deficiency without proof that they were 
signed by the Commissioner of Internal Revenue 
and the date of such signing. The admission into 
evidence of waivers without such proof is reversible 
error. In any event, a waiver for the year 1920 
does not include the month of December, 1919, and 
a proportionate part of the deficiency for the fiscal 
year ended November 30, 1920, must be deemed to 
be barred. 

Thjese points will be discussed in the order of 
their enumeration. 
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DISCUSSION. 


The Evidence Is Sufficient to Establish 
the Value of the Riparian Rights in 
1894 . 


This issue concretely is whether the evidence pre¬ 
sented establishes a value for the riparian rights 
paid in for $34,200 of appellant's capital stock in 
1894. Let us first consider the significance of this 
group of riparian rights. 

They were the key to practically the entire j ice 
business of Grand Rapids and the immediate vicin¬ 
ity. They controlled the only practical source of 
supply. They embraced the choicest and the only 
commercially advantageous frontages (with the ex¬ 
ception of the rights belonging to the sixth com¬ 
pany relatively small in size) on the only two lakes 
from which ice could be harvested for profitable 
business purposes. They gave the owners complete 
domination of the field—no molestation from de{vas- 
tating competition—no duplication of sales and de¬ 
livery effort. I 

Furthermore, while not inherent in the riparian 
rights themselves, but yet a very potent factor in 
the practical aspects of their value, was the rail¬ 
road situation. Obviously, accessibility and the 
cost of hauling are two vital elements in measuring 
values of riparian rights. In segregated ownership, 
while accessibility was present, the cost of hauling 
was necessarily high. The haul had to be by wagon 
over toll roads. Operations from each individual 
riparian right did not yield enough to attract rail¬ 
road facilities. The group of riparian rights, how¬ 
ever, changed this picture decidedly. Sufficient ice 
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could then be (and was) harvested and hauled to 
make it profitable for a railroad to extend its lines 
to the frontage. It was the recognition of this feat¬ 
ure and the tremendous savings that would be ac¬ 
complished in the reduction of the per ton hauling 
cost from 50^ to 8^ that motivated the organiza¬ 
tion of the petitioner and put the riparian rights 
under one ownership, thereby and immediately en¬ 
hancing the practical marketability and value of 
the rights. 

Then regard the background of the whole situa¬ 
tion giving rise to the $34,200 valuation. We are 
not here dealing with a case where a transfer is 
made to a close corporation by its owners, especially 
in tax years, so that the valuations assigned and 
the amount of stock issued are immaterial. Valua- 

i 

tions under such circumstances are of little proba¬ 
tive force, and may be lightly regarded. Here, how¬ 
ever, we have a transaction taking place in 1894, 
far removed from the remotest possibility of tax 
significance. If anything, from a tax angle the 
practical inclination would be to under-state values 
in order to minimize local property tax. Further¬ 
more, it is undoubtedly the Court’s experience that 
as a general proposition, in the earlier years the 
tendency was more towards under-valuation rather 
than over-statement. 

But what is more pertinent and significant is that 
here we have a transfer where the transferors are 
not equally interested in the pro]>erty before the 
transfer. Nor were any of them in control of the 
corporation thereafter. It was a case of merely 
pooling and combining five theretofore competing 
businesses. Obviously, each constituent was vitally 
concerned not only with the valuation of his busi¬ 
ness, but also the next fellow’s, since both directly 
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affected the relative percentage of interest iii the 
consolidated company. Each of the predecessors 
manifested this concern by having special expert 
committees and appraisers appointed to value the 
respective classes of assets. jSote how careful the 
companies were to get at a correct valuation. They 
were not going to leave it to each company to name 
its own figures. They did not appoint the XYZ 
Appraisal Company, or any committee to appraise 
all the assets. They were most zealous aboutl get¬ 
ting true values, and so they appointed experts for 
each distinct type of asset. Wagonmen were ap¬ 
pointed to appraise the wagons, outside hoisting 

I 

men to appraise the hoists, and men skilled in the 
field of determining the value of riparian rights 
were appointed for that purpose. This last com¬ 
mittee consisted of three experts selected by a com¬ 
mittee on the whole, so to speak. Here again,;note 
that the valuation group was not made up from 
representatives of all companies. That would have 
put a damper on the argument, for then the situa¬ 
tion might have lent itself to mutual agreement as 
to a general over-statement of values. But ieven 
that possibility was frustrated in putting the mat¬ 
ter in the hands of only three men, and these 
selected on the basis of ability. To show ho^y far 
the companies went in this connection, one of the 

three, Hiram Collins, was not onlv an outsider, 

• * ! 

but the only competitor the new company would 
have. 

Surely, when stock is issued under such circum¬ 
stances, to approve the resulting valuation is not 
merely to invoke the meek presumption that the 
valuation of the Board of Directors is jyrima fact* 
correct, but to reach a conclusion inevitably com¬ 
pelled by the weight and force of the supporting 
data. 

i 

i 

i 

j 

i 


i 

J 
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Aside from the basic significance of the riparian 
rights and the historical background surrounding 
the organization of the petitioner and the valuation 
of its assets, all of which incontrovertably supports 
the appellant's position, another persuasive factor 
leading to the same conclusion is furnished in the 
comparison of the prices paid by the appellant only 
a few months after its organization for other 
riparian rights. Reference is here made to the Paul 
and Underwood rights, for which the appellant 
paid $4,500 in cash. The banks of the lands to 
which these rights were appurtenant, ran up 
sharply 20 to 40 feet above the lake. The lands 
were impractical for harvesting operations. They 
could not even be used for storing, since they were 
inaccessible for railroad purposes. Yet the appel¬ 
lant was willing to and did pay $4,500 to be able 
to cut ice on the frontage unmolestedly. Surely if 
riparian rights over these lands were worth $4,500 
in spite of their size, impracticality and almost 
negative utility, then a valuation of $34,200 for 
riparian rights that inherently dominated a profit¬ 
able industry and were unequalled for accessibility 
and facility of operation, becomes so nominal as to 
well-nigh compel its acceptability by the mere 
statement of the facts, without further comment. 

It is interesting to note the position of the Courts 
in considering values placed by a Board of Directors 
on assets in similar instances. In the case of the 
Service Recorder Co. v. Carl F. Routzahn , Col¬ 
lector, 24 Fed. (2d) 875, the asset involved was a 
patent license for which capital stock was issued. 
In upholding the value placed upon this asset by 
the Board of Directors, the Court held as follows: 

“The value of a thing is not always and solely 
to be determined by precise mathematical com- 
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putation based upon cash exchanged therefor; 
and values are sometimes enhanced by faith 
in the ultimate future of the thing for which 
those having such faith are willing to hazard 
their time, money and effort. This is more 
particularly true in the case of patent licenses, 
although it may in many cases be applicable 
to tangibles, such as real estate purchased! in 
anticipation and expectation of development 
and improvements. Within sound limits, the 
judgment and expectation of those assuming 
the risk are elements entering into a determina¬ 
tion of value ” j 

In the case of L . aS. v. Cole, et al. (unreported), 
the same principle was followed and has been 

i 

adopted by the Bureau of Internal Revenue in 
T. I). 4165, C. B. YII-1, 268, holding as follows: 

i 

“A resolution of the Board of Directors of a 
Corporation authorizing the executive officers 
of a Company to enter into negotiations for 
the sale of the company’s property at a stated 
price is a circumstance worthy of notic^ in 
arriving at the value of the property.” 

j 

i 

The probative force of the value at which an asset 
is carried on the books of a taxpayer in establish¬ 
ing the value of that asset is recognized in Seaboat'd 
A ir Line Railway Co. v. U. S. (decided by j the 
Court of Claims, March 11,1929), which holds that 
while the book price “is not conclusive as to value, 
it is most persuasive of the fact that what the plain¬ 
tiff did at the time was to acquire the lands at| the 
stated price”. i 

In the case of The Rhode Island Hospital Trust 
Company v. Commissioner , 29 Fed. (2d) 339j the 
action of the Board of Directors in determining the 
value of certain accounts receivable as a basis for 
establishing a reasonable provision for bad <3(ebts 


i 


i 

i 
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was under consideration. The judgment of the 
Board of Directors was questioned by the Commis¬ 
sioner who was sustained by the Board of Tax 
Appeals. In reversing both the Commissioner and 
the Board in this respect, the Court ruled as 
follows: 

“While the honest judgment of bank officials 
as to amount of profits made, does not appear 
to be expressly made by statute prima facie 
evidence for profits tax purposes, it is cer¬ 
tainly, in the absence of any indication of tax- 
dodging intent, to be given very substantial, if 
not controlling, weight." 

The law as established bv these decisions, clearly 
entitles the judgment of the Board of Directors of 
the appellant in 1894, many years before the im¬ 
position of a profits tax measured by the capital 
of a corporation, to very substantial if not con¬ 
trolling weight. Particularly is this necessary in 
view of the evidence detailing the inherent value in 
1894 of the riparian rights to this appellant and 
the cash price paid in the same year for greatly 
inferior riparian rights. The failure on the part 
of the Board to rule upon the value of these rights 
in the light of the doctrine established by the Courts 
and founded upon such a substantial array of evi¬ 
dence, is a plain disregard of the obvious testimony 
which it had for consideration, testimony which 

was not onlv not contradicted but the witness not 
«/ 

even cross-examined. Such a disregard of the testi¬ 
mony by the Board in reaching its conclusion has 
been overruled in the case of the Chicago Railway 
Equipment Co. v. Commissioner, 20 Fed. (2d) 10, 
where the Court held as follows: 

“The Board is an instrument of Government, 
established to make inquiries and determina- 


I 
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i 

j 

tions between a citizen and liis Government in 
tax matters. In many cases, as in this case, 
the Board is dealing with facts and conditions 
from seven to fifteen years in the past and 
arising under laws that were passed and very 
imperfectly administered under war conditions. 
The difficulties of administering the law, on 
the part of the Government, and of complying 
with it, on the part of the citizen, were and 
are very great. Some indication of this may 
be found in the fact that it was in March, 
1925, before the Commissioner arrive^ at a 
deficiencv tax for 1917. 

«' i 

We are of the opinion that there is pothing 
in the situation which either permits I or re¬ 
quires hard or unusual rules to be made or ap¬ 
plied by the Board of Tax Appeals, but that it 
was the intent and purpose of the law that the 
Board should make a thorough and careful ex¬ 
amination of all the facts, so as to reach a 
just conclusion between the taxpayer hnd his 
Government.” j 

i 

The Court during the course of its conclusion, 
further held: 

“We are of the opinion that the Board can¬ 
not disregard the obvious and say it hadi before 
it no evidence of March 1,1913, value, and that 
the Board erred in rejecting the evidence be¬ 
fore it of a market value.” 

The value of property has been recognized and 
established even without the submission of Specific 
opinion testimony. Thus, in the case of the; Pfleg- 
har Hardware Specialty Co. v. Commissioner, 30 
Fed. (2d) 614, the Court recognized that tlm value 
of goodwill in 1913 can be established even though 
no witness testified on the subject, holding as 
follows: 


i 


i 


| 

i 
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“It is urged that no witness testified as to 
the value of the goodwill in 1913. In the ab¬ 
sence of an actual sale, such testimony of value 
can be but an opinion, and can only be formed 
by taking into account the same financial his¬ 
tory as the Board had before it and applying 
some such formula as that applied by the Tax 
Bureau. The absence of opinion testimony is 
not, therefore, important. See Otis Steel Co. 
v. Commissioner, 6 B. T. A. 358.” 

Similarly, in this case, even though the Board 
rejected all opinion testimony on the subject of the 
value of the riparian rights, it had before it every 
factor which could support the opinion and also 
had the conclusion in the evidence, which it found 
as a fact, that $34,200 of capital stock was issued 
for the riparian rights by order of the Board of Di¬ 
rectors. The Board has in manv an instance 
reached its conclusion from facts without opinion 
testimony, as in the appeal of Konrad Schrier Co., 
9 B. T. A. 407. At page 411 the various facts are 
set forth and on page 412 the Board in its conclu¬ 
sion held: 

“And, although the record furnishes us with 
no testimony and no guide which could lead us 
to the determination of its salvage or possible 
future usage, the record does furnish a com - 
plete description of the elevator building and 
a detailed inventory of the machinery and 
equipment installed therein.” 

On the basis of such facts, the Board allowed ob¬ 
solescence of 60% of the value. Surely the record 
in this case, including a complete description of 
the riparian rights, their value to the appellant, 

i 

the method by which the value was determined, 
actual price paid for far inferior rights in the very 
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same year, and the extremely profitable use ot these 
rights to the appellant throughout its history, fur¬ 
nished the Board with equally substantial and con¬ 
vincing testimony which should not be disregarded. 
As the Court held in Chicago Railway Equipment 
Co. v. Commissioner , supra : 


“Of course every trier of fact should decide 
cases upon a conviction reached upon a con¬ 
sideration of the evidence, and evidence which 
produces such conviction must be satisfactory 
and convincing, but it is a well-known rule of 
law that triers of fact must be satisfied and 
convinced if the evidence adduced, fairly con¬ 
sidered, preponderates for or against a j given 
proposition. When the evidence before q trier 
of fact ought to be convincing, he may net say 
that it is not. Whether he is a judge or a com¬ 
missioner, the facts must be fairly and judi¬ 
cially weighed, and a determination reached 
thereon." 


It has also been repeatedly held that wher^ there 
is no substantial evidence to support the j lower 
court's findings, then the lower court erred as a 
matter of law. See Chicago Railway Equipment 
Co. v. Commissioner of Internal Revenue, supra; 
Rhode Island Hospital Trust Co. v. Commissioner, 
supra; Flannery v. Willcuts, Collector , 25 Fed. 
(2d) 951: Henry De Ford v. Commissioner 9 29 Fed. 
(2d) 532. Tn the case of Flannery v. Willcuts, Col¬ 
lector, supra, the Court held in this connection as 
follows: 


“We may search ‘the record to find whether 
there is any substantial evidence to support 
the lower court’s finding that as a matter of 
fact, these gifts were made in contemplation 
of death’. If there is no such evidence, the 
Court erred in law.” 


i 

i 

i 
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The Court then proceeded to analyze and con¬ 
sider the evidence and found that it did not support 
the finding of the lower court, which was accord¬ 
ingly reversed. 

The conclusion on this issue is clear. The un¬ 
disputed evidence submitted on the value of the 
riparian rights is substantial and fortifies confi¬ 
dence in the judgment of the Board of Directors in 
issuing $34,200 capital stock. The sound judgment 
of the Board of Directors under these circum- 

I 

stances carries with it a degree of finality as to the 
value of the riparian rights. The failure of the 
Board to determine this value, disregarding sub¬ 
stantial, convincing and uncontradicted testimony, 
is reversible error. This Court is in a position, in 
view of the evidence, to determine and fix the value 
in 1894 of the riparian rights at $34,200. 


II. 

Appellant’s Witness Was Competent to 
Testify on the Value of the Riparian 
Rights. 

I 

The background and experience of the witness, 
Joseph Horner, General Manager of the appellant, 
is completely detailed in the statement of evidence 
and in the statement of facts. His knowledge of 
the riparian rights, and of the ice business, as well 
as his activities in the consolidation which led up 
to the organization of the appellant in 1894 are all 
set forth. He was familiar with all of the assets 
of the appellant and knew icliat they icere xoorth. 
Yet he was not permitted to answer what in his 
opinion was the value of one of these assets. 

While it is recognized that the admission of opin¬ 
ion testimony is a question which is generally left 
to the sound discretion of the trial court, it has 
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not “the right to prescribe rules that would exclude 
evidence competent and material under the usual 
and ordinary rules of evidence applicable in the 
courts”, Chicago Railway Equipment Co. v. Com¬ 
missioner, supra. The Board itself has repeatedly 
recognized the value of opinion testimony offered 

by officers and others in the employ of a petitioner 

| 

as is evident from the following discussion in the 
case of Givens Bottle Co.. Petitioner. 8 B. T. A. 
1107, at page 1216, j 

i 

“We have carefullv considered the testimony 
of each of these witnesses with regard for their 
qualifications as reputable business men and 
their knowledge of the facts, and conditions 
peculiar to the petitioners business. Our ob¬ 
servations have been set out at some length 
above. As we have often said, opinion evidence 
is by its very nature incompetent to establish 
mathematical certainties and is likewise im¬ 
mune to technical objections. The witnesses’ 
personal qualifications and peculiar knowledge 
of the facts under consideration are the essen¬ 
tial requiremen ts. The manner in which wit¬ 
nesses will reach their several conclusions will 
necessarily differ as among financiers, lawyers 
and accountants according to their previous 
business experience and training. The re¬ 
spondent’s objections are not fatal but merely 
go to the weight of the testimony and must be 
considered in our determination of th6 true 
value.” 

i 

j 

Surely, as a fact finding body, whose purpose is 
primarily to determine the facts and reach its con¬ 
clusion on the basis of such facts, the Board should 
not have excluded the testimony of Joseph Hor¬ 
ner on the value of the riparian rights. Its exclu¬ 
sion in the light of the Chicago Railway Equipment 
Co. case, supra, constitutes reversible error. ; 


i 


i 
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III. 

The Evidence Is Sufficient to Establish 
the Right of the Appellant to Special 
Assessment. 

The request of this appellant for special assess¬ 
ment falls under two separate and distinct sub¬ 
divisions of Section 327 of the Revenue Act of 1918. 
Subdivision (a) provides that the tax shall be de¬ 
termined as provided in Section 328 : 

“Where the Commissioner is unable to deter¬ 
mine the invested capital as provided in Sec¬ 
tion 326.” 

i 

The Revenue Act of 1921 contains the identical 
provision. 

In support of its contention in this respect, 
the appellant submitted evidence, which was 
uncontradicted, that the Commissioner could not 
determine its invested capital. The Commissioner 
recognized this fact in the deficiency letter. In that 
letter, the following statement is made: 

“It is apparent that the actual value prop¬ 
erly assignable to the Riparian Rights cannot 
be ascertained.” 

Where the value to be included in invested capital 
of the most vital asset of the business cannot be as¬ 
certained, surely it is but one step from the conclu¬ 
sion that the invested capital itself cannot be ascer¬ 
tained. 

In addition to this situation, the evidence estab¬ 
lished that the appellant employed its own labor al¬ 
most continuouslv in constructing buildings, ice 
houses, sheds and in making general additions and 
betterments to its plant. The amount thus ex¬ 
pended was very substantial and added to the cap¬ 
ital invested in the enterprise. However, up to 


about 1913, the entire cost of these operations was 
charged to expense. Because of the method of book¬ 
keeping employed, it is now impossible to ferret 
these items out and restore them to capital. In ad¬ 
dition, one of the appellant’s officers did all of the 
planning and designing of the plant additions. | The 
cost of his services to that extent is clearly in the 

i 

nature of additions to the cost of the property. 
Yet, the entire compensation paid him was charged 
to expense and no part ever capitalized. Thus, not 
only is it impossible to determine the opening in¬ 
vested capital, but it is impossible to properly as¬ 
certain the subsequent additions to the invested 
capital. The situation is, therefore, clearly con¬ 
trolled by Section 327 fa) of the Revenue Acts of 
1918 and 1921. 

The Board, in denying this contention, appeared 
to rely on the proposition that the failure to include 
the substantial costs incurred prior to 1913, in im¬ 
proving and bettering the appellant’s property is 
not sufficient to bring the case within the scope of 

i 

the statute. Such a holding not only defeats the 
very purpose of the statute but is inconsistent with 
the Board's own decisions in similar situation^, fn 
the appeal of H. T. Cushman Mfg. Co., 2 B. T. A. 
39, the only ground for the Board’s ruling in favor 
of the petitioner was its failure to capitalize ex¬ 
penditures in previous years and the impossibility, 
due to the absence of records, to properly deter¬ 
mine the proper amount to be capitalized. Other 
similar cases are Appeal of Rudolph Co., 4 B. T. A. 
1; J. G. Curtis Leather Co., Petitioner, 13 B.j T. A. 
1259; Coswell Co., Petitioner, 14 B. T. A. 15: Dunn 
Mfg. Co., 14 B. T. A. 225. j 

The appellant also claimed special assessment un¬ 
der the distinct provisions of Subdivision (d) of 
Section 327 of the Revenue Act of 1918, which 
applied wherever j 
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“* * * the tax if determined without benefit 
of this section would, owing to abnormal condi¬ 
tions affecting the capital or income of the cor¬ 
poration, work upon the corporation an excep¬ 
tional hardship evidenced by gross dispropor¬ 
tion between the tax computed without benefit 
of this section and the tax computed by refer¬ 
ence to the representative corporation specified 
in section 328.” 

The abnormalities affecting the appellant's invest¬ 
ed capital compel the conclusion that Subdivision 
(d) of Section 327 is equally applicable. 

In the first place, the fact that the appellant's in¬ 
vested capital cannot be satisfactorily ascertained 
and hence not included in the tax computation is in 
itself an abnormality. Then again, we have here a 
situation where the most important income produc¬ 
ing asset, the riparian rights, is at best Inadequately 
expressed in the invested capital computation. The 
Commissioner did not consider it at all. Even 
when his error in connection with the riparian 
rights is corrected, there would still be a serious ab¬ 
normality, in that the amount at which these ripari¬ 
an rights would then be included, would not and 
could not give effect to the greatly increased value 
developed by the appellant over the period of twen¬ 
ty-five years of successful operations. The anom¬ 
alous condition is thus presented of the realization 
during the years under consideration of a large in¬ 
come without corresponding recognition in the cap¬ 
ital of the corporation of the value of the assets 
from which this income flows. 

The Board has held under such circumstance 
that an abnormality is present which calls for the 
application of the relief provisions of the Revenue 
Act. In the appeal of J. M. and M. S. Browning, G 
B. T. A. 914, the Board held at page 930, 
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“* * * the value of these contracts may not he 
included in the petitioner’s invested capital for 
the year 1918. The contracts produced, how¬ 
ever, a large part of the petitioner’s income for 
that vear. These conditions, we think, const! - 
tute an abnormality within the meaning of sec¬ 
tion 327 (d) of the Revenue Act of 1918, which 
entitles the petitioner to have its tax liability 
computed under the provisions of section 328 
of that Act.” 

j 

To the same effect is the subsequent decision of the 
Board in the case of the American Bond and Mo-rt- 

j 

gage Co., 15 B. T. A. 264, which at pages 272 and 

273 cites not onlv the case of J. M. and M. S. Brown- 

* 

ing Co., supra, but also cites with approval tfye fol¬ 
lowing language from Clarence Whir man & Sons, 
Inc., 11 B. T. A. 1192, i 

i 

“It was these tangible assets which were the 
principal cause of the large income which the 
petitioner enjoyed during the taxable years and 
on which the deficiencies in question are based. 
* * * The exclusion must be such as to create 
an abnormal condition. Where, as here, the as¬ 
set excluded is the most substantial part of its 
capital and is the principal contributing factor 
in the production of taxable income of the peti¬ 
tioner, it is our opinion that such an Abnor¬ 
mal itv exists.” 

i 

i 

i 

Another important element that in no way can 
pierce itself into the invested capital computation, 
yet without which an abnormal condition is created, 
is the recognized and substantial intangibly asset 
value that the petitioner built up in the course of its 
activities. This is statistically portrayed in the ex¬ 
hibit introduced into the record showing a march of 

i 

sales, tonnage, profits, capital and dividend^ at an 
acceleration rate that clearly cannot be entirely at- 


| 

i 

i 

i 


i 



tributed merely to the proper coordination of the 
tangible assets alone, no matter how highly and di¬ 
rectly productive the tangible assets may have been. 
With the exception of one year, there is an uninter¬ 
rupted record of annual, and on the average, stead¬ 
ily increasing profits. The profits for the first ten 
years averaged about $10,000 a year, against $45,- 
000 for the last ten years. The sales increased from 
$40,000 a year to approximately $400,000. The ton¬ 
nage sold went from 20,000 to 55,000. Dividends 
paid during the period from 1894 to 1926 were close 
to a million dollars. The capital stock increased 
from $65,000 to $500,000, all as the result of a re¬ 
investment of earnings in the form of stock divi¬ 
dends. 

Surely all this attests to a great intangible as¬ 
set development; but nowhere is the attestation im¬ 
bedded in the invested capital computation. That 

we therefore have the very sort of abnormality that 

•/ * 

the law has reference to is clear from the legisla¬ 
tive history of subdivision (d) of section 327. 

A history of this section is published in L. O. 
1090 (C. B. 1-1, p. 383). The history of the law 
shows that when the Revenue Act of 1918 first 
passed the Senate, before going to conference, sec¬ 
tion 327 (e) 2 provided that the tax should be de¬ 
termined under section 328, where, 

“The invested capital is materially dispro¬ 
portionate to the net income as compared with 
representative corporations engaged in a like 
or similar trade or business because there are 
excluded from invested capital as computed 
under the provisions of Section 326, intangible 
assets of recognized and substantial value built 
up or developed by the taxpayer.” 


I 
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Mr. Kitchin, explaining the Conference Report to 
the House, stated with reference to section 32t (d) 
that it operated as follows: 

“Consolidating a number of separate classes 
of cases differentiated in the Senate amend¬ 
ment into a single class of cases.” 

i 

i 

Senator Penrose of the Finance Committee, in his 
speech delivered February 19, 1918. explaining sec¬ 
tion 327 as it came from the Conference, said: 

j 

“The Senate greatly increased the clashes of 
cases entitled to this relief. The conferees 
amalgamated all these classes into a single 
general class.” 

Section 327 (d) is manifestly ambiguous arid re- 

i 

sort may be had to the debates to interpret it un¬ 
der the decision in Railroad Commission v. C\ B. d 
Q. Railroad Co ., 257 U. S. 563, wherein the Court 
said at page 589: j 

“Committee reports and explanatory state¬ 
ments of members in charge, made in present¬ 
ing a bill for passage, have been held to be a 
legitimate aid to the interpretation of the stat¬ 
ute where its language is doubtful or obscure.” 

i 

In view of all of the foregoing—the impossibility 
of ascertaining the appellants invested capital and 
the abnormalities affecting its invested capital— 
the appellant is entitled to have its profits tax com¬ 
puted under the provisions of sections 327 ahd 328 
of the Revenue Acts of 1918 and 1921. Here again 
the evidence submitted by the appellant is substan¬ 
tial and the disregard of the material facts adduced 
in the evidence constitutes reversible error aS held 
by the Courts in the various decisions cited on page 
21 in connection with the riparian rights. 

! 

i 

i 

i 

! 


i 
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IV, 

Appellant's Witness Was Competent to 
Testify on tlie Valne of tlie Riparian 
Rights in 1920 and the Relationship 
Between These Rights and the Profits 
of the Appellant. 

In order to further establish its right to special 
assessment, appellant attempted to introduce testi¬ 
mony as to the value of the riparian rights in 1920 
and the relationship of these rights to the profits 
of the appellant. The pertinency of such data has 
already been established in the citation of the leg¬ 
islative history which preceded the enactment of 
section 327 (d) of the Revenue Act of 1918. The 
appellant had already submitted some data on the 
subject in the form of the exhibit portraying the 
constant growth of the company and in the evidence 
that the riparian rights had been valued at $225,- 
000 bv the Board of Directors in 1920 (R., 50, 55). 
The additional testimony of the witness was mate¬ 
rial to the issue and would have provided further 
assistance to the Board in reaching its conclusion. 

The competency of the witness and the foundation 
for the testimony has already been set forth and 
considered in connection with the exclusion of 
other testimony on page 22 of this brief. The dis¬ 
cussion in that connection applies equally here, and 
furnishes the basis for considering the Board's re¬ 
jection of the testimony as reversible error. The 
testimony of the witness on this subject was far 
less prone to objection. After having managed the 
business of the appellant from 1894 to 1920, he was 
in the best position to know not only the value of 
the riparian rights, but the relation between these 
rights and the appellant’s profits. The witness was 
competent to testify. The evidence was both rele- 
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vant and material and a proper foundation had 
been laid. The exclusion of the testimony over the 
objection of the appellant should be held to be re¬ 
versible error. j 

V, 

j 

The Findings of Fact of the Board pid 

Not Include All the Material Facts 

Addnced in the Evidence. The Board’s 

| 

Failnre in This Respect Is Reversible 

Error. 

i 

The findings of fact are set forth in detail on 
pages 20 to 22 of the Record and are followed by 
the Board’s opinion. On both the subject of the 
riparian rights as well as the conditions affecting 
the appellant’s invested capital requiring special 
assessment, the findings of fact are not complete. 
The material facts are incorporated in the State¬ 
ment of evidence. There is nothing of a super¬ 
fluous nature embodied in such material facts. A 
comparison of the statement of facts included on 
pages 4 to 11 of this brief, which is a concise State¬ 
ment of the evidence, with the findings of fact of 
the Board, indicate the substantial omissions on 
the part of the Board. 

Thus in the case of the riparian rights, thej rela¬ 
tionship between these rights and the earning 
power of the appellant is not set forth, together 
with the fact that the rights were such a vital part 
of the appellant’s business. On the issue of special 
assessment, not a single fact is embodied in the 
Board’s findings of fact, although the opinipn at 
page 24 sets forth some, though not all, of the| facts 
upon which the appellant relied to support its 
claim in this respect. Here again, the Commission¬ 
er’s own statement on the “importance of a seer- 
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taming the value of the riparian rights*' is ignored. 
Nor is any mention made of the increase in the 
value of the riparian rights between 1894 and 1920 
and their effect upon the earning power of the ap¬ 
pellant or to the evidence establishing the repre¬ 
sentative concerns in a like or similar trade or busi¬ 
ness. 

The basic significance of the findings of fact is 
considered in the case of Kendrick Coal & Dock Co. 

i 

v. Commissioner , 29 Fed. (2d) 559. There the Court 
points out that on appeal only the law can be con¬ 
sidered. “Whether a particular finding of fact is 
supported by any substantial evidence is a question 
of law and this question of law cannot be reviewed 
unless all of the evidence bearing upon it is re¬ 
turned” (Citing numerous cases.) 

In that case the findings of fact of the Board 
did not include the basic evidence upon which its 
opinion was founded. The Court accordingly re¬ 
versed the decision of the Board, even though the' 
facts were embodied in the opinion of the Board. 
Similarly in this case, the complete omission from 
the Board’s findings of fact of any reference to the 
evidence on the subject of special assessment and 
of important parts of the evidence on the subject of 
the riparian rights, brings the case within the prin¬ 
ciple laid down by the Court in the Kendrick Coal 
& Dock Co. case and requires reversal of the 
Board’s decision. 


VI. 

Waivers Signed by the Appellant Do Not 
Extend the Period for the Assessment 
of the Deficiencies. 

Under section 250 (d) of the Revenue Act of 
1921, the assessment of any deficiencies had to be 
made within five years and four years respectively 
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from the filing of the appellant’s tax returns for 
the fiscal years ended November 30,1920 and 1921. 

_ i 

These returns were filed on February 3, 1921,j and 
February 3, 1922, respectively. The deficiency let¬ 
ter is dated February 11, 1926, or exactly eight 
days subsequent to the expiration of the four and 
five year period. Having established these facts, 
the burden was upon the appellee to prove any ex¬ 
tension of the period of limitation. This is well 

established bv the decision in the case of West Vir - 
%/ 

ginui Rail Co. v. Jewett Bigelow: and Brooks Coal 
Co. et al., 26 Fed (2d) 503, where the identical sit- 
nation prompted the Court to rule as follows:! 

“I think the position of the Receivers in 
these two particulars is sound and action is 
withheld until the waiver and evidence referred 
to are produced.” 

To the same effect, see Carnation Milk Products 
Co., 15 B. T. A. 556 at page 559, where the Board 
held: j 

i 

"And the burden of proving consent to ex¬ 
tend the period is upon respondent” (citing 
cases). 

i 

| 

i 

and Estate of Adrian F. her man, Petitioner , 16 
B. T. A. 786. The last case is of particular sig¬ 
nificance. It indicates that the waiver was not 
signed by the Commissioner until long after the ex¬ 
piration of the statute. Because of that condition, 
the waiver was held to be inoperative and the defi- 
ciencv was declared barred. 

* j 

How did the appellee meet the burden of proof 
in the situation before this Court? He also Intro¬ 
duced waivers. These indicated on their face that 
they were signed not by the Commissioner, but by 

j 

i 

i 

i 
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someone else, whose initial was “C.” Xor did the 
waivers indicate when they were signed by this in¬ 
dividual. Appellant accordingly objected to the ad¬ 
mission or consideration of these waivers on the 
ground that they indicated that the Commissioner 
did not sign the waivers, nor did they indicate when 
they were signed. The objection was overruled and 
an exception duly taken. It is submitted that the 
objections were well founded and the admission 

and consideration of these waivers was entirelv im- 

*/ 

proper. 

In the case of Joy Floral Co., 29 Fed. (2d) 865, 
decided by this Court, it was recognized that a 
waiver submitted after the expiration of the stat¬ 
ute did not operate to extend the statute. Surely, 
if the waiver is signed after the expiration of the 
statute, the same situation holds true. The Rev¬ 
enue Act of 1924, under which the purported waiver 
was submitted, provides in section 278 (c) as fol¬ 
lows : 

I 

“Where both the Commissioner and the tax¬ 
payer have consented in writing to the assess¬ 
ment of the tax after the time prescribed in 
Section 277 for its assessment the tax may be 
assessed at any time prior to the expiration of 
the period agreed upon.” 

The waiver had to be signed not only by the appel¬ 
lant but also bv the Commissioner. Until it was 
signed by the Commissioner, it was not a waiver 
and in the absence of proof that it was signed by 
the Commissioner before the expiration of the stat¬ 
ute on February 3, 1926, there is nothing in the 
record to show that a complete waiver was on file 
within the period of limitations as required by this 
Court in the case of the Joy Floral Co., supra. In¬ 
deed, as would appear to be evident from the case 
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i 
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of Adrian F. Sherman, supra, the waiver may not 
have been signed until a few days before the hear¬ 
ing of this case, which was held in July, 1927, long 
after the statute had run. 

i 

Assuming, however, that it is not necessary to 
prove when the waiver was signed and that! the 
Court will indulge in the presumption that it was 
signed immediately upon its receipt, the fact still 
remains that the waiver was not signed by the Com¬ 
missioner. The waiver itself is proof of the fact 
since it was initialed with the letter “C 77 undoubt¬ 
edly as an indication of the particular individual 
who signed the waiver. Is this a sufficient Com¬ 
pliance with the statute which requires that the 

j 

agreement in writing be made by the Commissioner 
and the taxpayer? j 

The requirements of the statute are clear! and 
unambiguous. It is the Commissioner, not some¬ 
one else, even though jjerhaps acting for him, that 
is to make the written consent. If a subordinate 
or other official were also intended, the statute 
would and could clearly say so, as it does in sev¬ 
eral other instances. Thus, in section 1104 of the 
Revenue Act of 1926, it is provided that: 

“The Commissioner, for the purpose of as¬ 
certaining the correctness of any return dr for 
the purpose of making a return where none 
has been made, is hereby authorized, by any 
revenue agent or inspector designated by him 
for that purpose * * 


If the mere use of the term “Commissioner* 71 


was 


sufficient to embrace his subordinates and agents, 


why did Congress make the useless insertion of the 
phrase “by any revenue agent, 77 etc. The question 
answers itself. The phrase is not useless. It has 
a very vital purpose. Congress did not intend to 
make it necessary for the Commissioner to person- 

i 


I 

i 

| 

i 

i 

i 

i 


i 
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ally audit books and recognized that the mention 
of the Commissioner alone in the statute would vio¬ 
lently defeat its intent. 

The statute is replete with similar instances 
where express differentiation is made between the 
administrative officer and his subordinates. Let us 
refer to a few of them. In Section 257 (b) 1 of the 
Revenue Act of 1926, we find: 

“The Secretary and any officer or employee 
of the Treasury Department,” etc. 

Section 1115 provides as to Revised Statutes, Sec¬ 
tion 3165: 

“Every collector, deputy collector, internal- 
revenue agent and internal-revenue officer 
* * * is authorized * * *” 

Revised statutes 3167, 3172 and 3173 are similar in 
effect, and all these provisions were about the same 
in the earlier acts. If the use of the name “Secre¬ 
tary” or “Collector” also included the subordinates 
of these officials, Congress would surely not have 
encumbered the statute with surplusage by making 
express reference to the subordinates. It must 
rather be taken that the officials named are the offi¬ 
cials intended, and no other group, whether higher 
or lower in the scale of the administrative organi¬ 
zation. 

But it isn 7 t necessarv to deduce this conclusion, 

v 7 

when the law states it in so many words. The Rev¬ 
enue Act of 1924, under which these instruments 
were signed, starts off as follows: 

“Title I— General Definitions.” 

Under this caption comes Section 1, which in sub- 
paragraph 7, provides that 

“The term ‘Commissioner 7 means the Commis¬ 
sioner of Internal Revenue. 77 
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Nothing can be clearer. The law distinctly says 
that wherever the term Commissioner is used in it, 
the Commissioner of Internal Revenue is meant, 
not his office, not the Internal Revenue Bureau}, not 
an assistant, or auditor, or agent, but the Commis¬ 
sioner himself. The law does not say the term Com¬ 
missioner includes the Commissioner of Internal 

i 

Revenue, so as to permit of further inclusions, but 
that it means the Commissioner of Internal! Rev- 

i 

enue. The law is laying down a definition. To de- 
fine, as the etymology of the word itself implies, is 
to fix the boundaries, that is to describe all that is 
included. When, therefore, the law prescribes that 
the “Commissioner” shall do anything, as it, does 
with respect to waivers, it refers to the Commission¬ 
er of Internal Revenue, and not the Commissioner 
or his subordinates. Hence, only the Commissioner 
can properly comply. An action by anyone else 
has no validity. 

When the appellant signed the waivers, it was, 
under the statute, making an offer to the Commis¬ 
sioner to extend the statutory period. To provide 
the necessary mutual assent, only the Commissioner 
could have accepted the offer. No authority need 
be quoted for so basic a proposition as that an offer 

i 

to A cannot be accepted by B, or at least means 
nothing when so accepted. 

The waivers introduced by the appellee fall un¬ 
der the weight of this reasoning. They were not 
identified on l>ehalf of the Commissioner, nor was 
there any showing that they were signed by him. 
That could not be done for the obvious reason that 
the exhibits do not, on their face, purport to be 
signed by him. In each case, below the Commis¬ 
sioner’s name appears the letter “C”, undoubtedly 
representing the initial of the individual who did 
the signing in the Commissioner’s name. 

j 

i 

i 

i 
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The appellant therefore submits that these waiv¬ 
ers do not conform with the requirements of the 
statute, and hence have no bearing on this case. In 
making this contention, the appellant has not over¬ 
looked the fact that an administrative officer as a 
general rule may delegate to subordinates details of 
a routine and insignificant character, but surely an 
agreement of waiver is not of such a character. It 
requires care and judgment in determining whether 
to defer assessment and distraint proceedings where 
the taxpayer is willing to extend the limitation 
period. 

Nor can the principle of ratification enter here, 
since that comes up only in agency cases, whereas 
our situation is one where there could not be an 
agent in the first instance, whether express, implied, 
or by operation of law. Besides, if ratification were 
possible, it could only be through a written instru¬ 
ment that was signed by the Commissioner, under 
the well nigh universal rule that ratification by a 
principal must be in the same form and attain to 
the same dignity as the original act required. No 
such instrument has been introduced into the rec¬ 
ord, nor is there any basis for even postulating its 
existence. 

The waivers should therefore be expunged from 
the record, unless they are retained merely for what 
they are worth, and as to that, the appellant be¬ 
lieves it has established that because they were not 
signed by the Commissioner, and the signing could 
not be delegated to someone else, nor could someone 
else’s signature be ratified by the Commissioner— 
for these reasons the waivers are of no value at all 
in the proceeding at bar. 

The final error urged is in connection with the 
month of December, 1919, as affected by the waiver 
for the year 1920. The Board in its opinion, replies 
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to the contention of the appellant in this respect by 
stating that “it is only reasonable to suppose that 
when the agreement was entered into the parties in¬ 
tended it to cover the taxable year, and since no 
showing is made to the contrary, we hold that the 
waiver in question covered the entire taxable: year 
and the waiver to the assessment is not barred’’. It 
has already been noted that the burden of proof on 
the subject of the waiver is entirely upon the Com¬ 
missioner. It was not necessary for the appellant 
to show that the waiver was not intended to cover 
the month of December. On the contrary, the bur¬ 
den was upon the appellee to show that the waiver 
did cover the month of December, 1919, particular¬ 
ly since the waiver was prepared by the Commis¬ 
sioner on his own printed form. But there is no 
room for any suppositions as are indulged in tiy the 
Board. The waiver covers the year 1920. It says 
nothing about a “taxable year” or a “fiscal year”. 

. i 

The vear 1920 can onlv mean the calendar vear 

«/ «/ ! %j 

1920. If anything else were intended, the Commis¬ 
sioner would and could clearly have said so, he hav- 
ing prepared the waiver form. j 

Section 200 (a) of the Revenue Act of 1924 uses 
the terms “taxable vear” and “fiscal vear” when it 
is intended to embrace any other but a calendar 
year. These statutory expressions, however,! were 
not employed in the waiver. Even if tney were in¬ 
tended, the fact remains that the statute requires 
all of the elements of the waiver to be in writing. 

i 

The conclusion must therefore be that the waiver 
applies to the calendar year. Since the deficiency 
is asserted for the fiscal year December 1, 1919, to 
^November 30, 1920, it is apparent that there is no 
waiver covering the month of December, 1919, and 
hence one-twelfth of anv deficiency that mav be 

9/ m/ %/ 

I 

i 

. i 

j 

j 

i 

i 

i 

j 

i 
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found for this fiscal year must be declared out¬ 
lawed. 

It is submitted in summary at this point that the 
Commissioner has not met the burden of establish¬ 
ing, first, that a waiver was signed by the taxpayer 
and Commissioner before the expiration of the pe¬ 
riod of limitations and, secondly, that any waiver 
at all was signed by the Commissioner. In any 
event, the waiver for the year 1920 does not cover 
the month of December, 1919. The failure of the 
Board to hold that the deficiencies for the years 
under consideration were not barred, was accord- 

in glv in error. 

%• 


CONCLUSION. 

Request is made of this honorable Court to cor¬ 
rect the errors of the Board in 

1. Failing to include in invested capital the 
amount of $34,200 representing value of riparian 
rights purchased by the appellant with its capital 
stock in 1894; 

2. Failing to hold that the appellant’s profits 
taxes for the years under consideration should be 
computed under the relief provisions of sections 327 
and 328 of the Revenue Acts of 1918 and 1921, and 

3. Failing to hold that the deficiencies for the 
years under consideration were barred by the pe¬ 
riod of limitation provided in section 250 (d) of 
the Revenue Act of 1921. 

Respectfully submitted, 

JACOB S. SEIDMA2L 
Counsel for Appellant, 

2 Lafayette Street, 
-New York City. 
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In the Court of Appeals of the 

of Columbia 


I 

I 


District 


January Term, 1929 

i 


No. 4940 

Consumers Ice Company, appellant 

! 

Commissioner of Internal Revenue 


APPEAL FROM THE BOARD OF TAX APPEA 


LS 


BRIEF FDR THE APPELLEE 


OPINION BELOW 

j 

The only previous opinion in the present case is 
that of the United States Board of Tax j Appeals 
(R. 14-15), which is reported in 11 B. T. A. 144, 

i 

JURISDICTION 

i 

i 

i 

The appeal in the above entitled cause involves 
income and profits taxes for the fiscal yedrs ended 
November 30, 1920, and November 30, 1921, and is 
taken from a decision (order of redeternaination) 
of the United States .Board of Tax Appeals pro¬ 
mulgated June 7, 1928. (R. 16.) The clause was 

(1) j 

i 

i 

i 

i 
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brought to this court by petition for review filed on 
December 5,1928 (R. 17-21), pursuant to the Rev¬ 
enue Act of 1926, c. 27, Sections 1001, 1002, 1003, 
44 Stat. 9,109-110. 

QUESTIONS INVOLVED 

1. Does the record disclose sufficient evidence for 
the determination of the actual cash value in 1894 
of certain riparian rights ? 

2. Did the Board err in sustaining objections to 
certain questions propounded to the witness Homer 
relating to the value of the riparian rights ? 

3. Were affirmative findings of fact necessary in 
relation to the actual cash value of riparian rights 
when the Board decided as a matter of law that 
there was no legally sufficient evidence of such 
value ? 

4. Is the action of the Board of Tax Appeals in 
refusing special assessment reviewable by this 
court? 

5. Was the taxpayer entitled to special assess¬ 
ment upon the evidence ? 

6. Were the waivers of limitations referred to in 
the evidence valid and binding ? 

STATUTES INVOLVED 

The Revenue Act of 1918, c. 18, 40 Stat. 1057, and 
the Revenue Act of 1921, c. 136, 42 Stat. 227, are 
involved. 

Sections 326 (a) (2) and (4) of both acts are 
identical where relevant and provide as follows: 


1 


3 


Sec. 326. (a) That as used in this title 
the term “invested capital” for any year 
means * * * : j 


* * * * 


* 


(2) Actual cash value of tangible prop¬ 
erty, other than cash, bona fide pai£ in for 
stock or shares, at the time of shell pay¬ 
ment * * * ; j 

* * * * I * 


(4) Intangible property bona fid^ paid in 
for stock or shares prior to March; 3, 1917, 
in an amount not exceeding (a) the actual 
cash value of such property at the time 
paid in * * *. I 

i 

Sections 327 and 328 of both acts are identical 
where relevant and provide as follows: 

Sec. 327. That in the following cases the 
tax shall be determined as provided in section 
328: ! 

(a) Where the Commissioner is unable to 
determine the invested capital as provided 
in section 326; 

* * * * j * 

| 

(c) W T here a mixed aggregate of j tangible 

property and intangible property bas been 
paid in for stock or for stock and bonds and 
the Commissioner is unable satisfactorily to 
determine the respective values of the sev¬ 
eral classes of property at the time! of pay¬ 
ment, or to distinguish the classes 0f prop¬ 
erty paid in for stock and for bonds, respec¬ 
tively ; j 

(d) Where upon application by the cor¬ 
poration the Commissioner finds and so de- 

i 

i 

I 

i 
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dares of record that the tax if determined 
without benefit of this section would, owing 
to abnormal conditions affecting the capital 
or income of the corporation, work upon the 
corporation an exceptional hardship evi¬ 
denced by gross disproportion between the 
tax computed without benefit of this section 
and the tax computed by reference to the 
representative corporations specified in sec¬ 
tion 328. * * * 

Sec. 328. (a) In the cases specified in sec¬ 
tion 327 the tax shall be the amount which 
bears the same ratio to the net income of the 
taxpayer (in excess of the specific exemp¬ 
tion of $3,000) for the taxable year, as the 
average tax of representative corporations 
engaged in a like or similar trade or busi¬ 
ness, bears to their average net income (in 
excess of the specific exemption of $3,000) 
for such year. * * * 

In computing the tax under this section 
the Commissioner shall compare the tax¬ 
payer only with representative corporations 
whose invested capital can be satisfactorily 
determined under section 326 and which are, 
as nearly as ma\ r be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted and 
capital employed, the amount and rate of 
war profits or excess profits, and all other 
relevant facts and circumstances. 

(b) For the purposes of subdivision (a) 
the ratios between the average tax and the 
average net income of representative cor¬ 
porations shall be determined by the Com- 
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i 

I 

i 

i 

i 


missioner in accordance with regulations 
prescribed by him with the approval of the 
Secretary. 

*> \ 

i 

i 

STATEMENT OF FACTS 

j 

VALUE OF RIPARIAN RIGHTS 

I 

i 

i 

I 

The appellant was organized in April, 1894, and 
issued capital stock for the assets of five companies 
then engaged in the ice business in Grand! Rapids, 
Michigan. Certain riparian rights, together with 
certain ice houses, barns, sheds and other buildings y 
were acquired by appellant in exchange for $34,200 
of the par value of its capital stock. (R. 26.) 
Such riparian rights, sheds, and ice were appraised 
prior to acquisition, but the appraisers made no 
written report (R. 26) and the amount of the ap¬ 
praisal does not appear in the record. There is 

also no evidence of the actual cash value of the 
* 

stock (par value $34,200) exchanged for the prop¬ 
erty aforementioned. The opening book ! entry of 
taxpayer on April 2,1894, was “Ice Houses, Barns, 
Sheds, Other Buildings, and Riparian Rights, 
$34,200.00.” (R. 26.) On December jl, 1900 r 

$34,346.02 was added to the account as appreciation 
of riparian rights. At the same time, $35,624.45 
was deducted from it and transferred to 4 ‘Real Es¬ 
tate and Buildings Account.” (Page 49, photo¬ 
stat, opposite R. 30.) From 1900 to 1914, $34,000 
of appreciation of riparian rights was written off. 
This left the account at $26,838.48 (page 50, photo- 

i 

stat, opposite R. 30), and this is the amount ex- 
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eluded from invested capital by the Commissioner. 
Included in it were riparian rights acquired after 
the consolidation for a total cash consideration of 

i 

$5,775, and this amount was reinstated in invested 
capital by the Board. (R. 14.) 

In 1894 the stock of the Consumers Ice Company 
was not traded in on any organized exchange, and 
Joseph Horner, the sole witness, knew of no sales 
at or about that time. (R. 28.) He had been secre¬ 
tary of one of the companies to the consolidation 
(R. 24) for two years (R. 26). 

SPECIAL ASSESSMENT 

The deficiency letter recites that— 

“It is apparent that the actual value prop¬ 
erly assignable to the riparian rights can not 
be ascertained, therefore this amount ($26,- 
838.48) is disallowed as part of invested cap¬ 
ital” 

(Page 10, photostat copy of statement accom¬ 
panying deficiency letter, R. 6.) 

An analysis of appellant’s riparian rights ac¬ 
count was admitted into evidence “subject to proof 
of the value.” (Photostat copy opposite page 30 
of Record.) 

The Board admitted into evidence a statement 
from appellant’s books showing tonnage and value 
of ice sold, net profits, capital stock outstanding, 
and cash and stock dividends paid. (Opposite page 
34 of Record.) 

Appellant’s witness testified that prior to 1913 
labor used in betterments to its plant had been 
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charged to expense and his own services rp design¬ 
ing the improvements had never been charged to 
the building account. (R. 35.) 

No application was made to the Commissioner for 
special assessment, but such application was made 
for the first time by motion for leave tp file an 
amendment to the petition of appellant before the 
Board of Tax Appeals. (R. 9-10.) That motion 
was granted at the hearing. (R. 18.) 

i 

STATUTE OF LIMITATIONS 

Except for the execution of the waivers, the bar 
of the statute of limitations would have fallen in 
respect of the fiscal year ended November! 30,1920,. 
on February 4, 1926, and in respect of the fiscal 
year ended November 30,1921, on February 8,1926. 
(R. 13.) The deficiency letter was mailed to the 
appellant on February 11, 1926. (R. 6.)i 

The two waivers were each dated January 4, 
1926, and were for the 4 ‘year 1920” and the “year 
1921” and were signed “D. H. Blair,” j with the 
letter “C” underneath. (R. 37-39.) The waivers 
were produced by the representative of the General 
Counsel of the Bureau of Internal Revenue who 

i 

appeared at the hearing as attorney for the re¬ 
spondent, the Commissioner of Internal Revenue. 
(R. 37). Appellant conceded that the waivers 

i 

were signed by its vice president. (R. 37.) The- 
waivers were admitted in evidence over appellant’s- 
objection that— 

i 

81601—29-2 
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the instrument has not been identified prop¬ 
erly with respect to the signature of the 
Commissioner, nor is there any indication 
as to when that signature was affixed. 
(R. 37.) 

The Board affirmed the Commissioner with re¬ 
spect to the reduction of invested capital, except as 
to the amount of $5,775 already referred to. The 
Board refused special assessment, and affirmed the 
validity of the waivers. Taxpayer appeals from 
the rulings of the Board. 

SUMMARY OF ARGUMENT 

Taxpayer has failed to produce evidence of the 
actual cash value of the riparian rights acquired 
in 1894. The burden of proof was upon the tax¬ 
payer. W. K . Henderson Iron Works & Supply 
Co. v. Blair (D. C. App.), 25 F. (2d) 538, 539; 
Avery v. Commissioner (C. C. A., 5th), 22 F. (2d) 6. 
Invested capital must therefore be reduced accord¬ 
ingly. 

This court will not review rulings on the evidence 
where no exception was taken. Cooper v. Sillers, 
30 App. D. C. 567,573. 

The qualifications of a witness must affirmatively 
appear, and the question of such qualifications is a 
preliminary one for the trial court whose decision 
is conclusive unless clear error is shown. Baub v. 
Carpenter, 17 App. D. C. 505, 513, 514. 

No affirmative findings of fact are necessary to 
support the Board’s decision that appellant has 
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! 


j 

i 

i 

failed to introduce legally sufficient evidence of 
actual cash value of riparian rights. Fidelity 
Trust Co. v. Palmer, 22 Wash. 473. j 

The grant or refusal of special assessment is a 
discretionary act which will not be reviewed by ap¬ 
pellate tribunals. Williamsport Co. v. United 
States, 277 U. S. 551. j 

Special assessment can not be granted on the 
ground of abnormal conditions working excep¬ 
tional hardship unless the Commissioner declares 
of record the existence of such conditions. Section 
327 (d) of the Revenue Acts of 1918 and 1921. 

Special assessment can not be claimed on the 
ground that the Commissioner is unable to deter¬ 
mine invested capital, if such inability is due 
merely to failure of taxpayer to submit legal proof. 
Special assessment will not be granted! where in¬ 
ability to determine invested capital applies to but 
a small proportion thereof. 

The date of an instrument is primal facie evi¬ 
dence of the date of execution. Seaman et ah, Ap¬ 
pellants, v. Husband, 256 Pa. St. 571, 575; Kauff¬ 
man v. Baillie, 46 Wash. 248. 

' j 

A waiver of limitations is valid if the ; consent is 

i 

signed on behalf of the Commissioner by a duly 
authorized subordinate. Greylock Mills v. Com¬ 
missioner of Internal Revenue (C. C. A., 2nd), 31 
F. (2d) 655; Greylock Mills v. Commissioner, 9 B. 
T. A. 1281,1287; Pantlind Hotel Co. et ah v. Com¬ 
missioner, 9 B. T. A. 878. A public official, in the 

i 

discharge of his official duties, presumably acts in 

i 

i 
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accordance with the authority vested in him by law. 
Gonzales v. Boss, 120 U. S. 605; Griffin v. American 
Gold Min. Co., 136 Fed. 69, 73. 

Where a waiver of limitations purports to waive 
with respect to a named year, it is clear that it re¬ 
fers to the taxable year because the taxable year is 
the only period of time which could possibly be 
contemplated by the parties. 

ARGUMENT 

I 

There is no evidence in the record establishing actual cash 

value of the riparian rights 

Before the Board could allow in invested capital 
the claimed value of the riparian rights in question, 
it was necessary that the actual cash value of such 
rights at the time of acquisition be established. 
Section 326 (a) (2) and (4) of the Revenue Acts 
of 1918 and 1921, supra. The burden of proving 
the actual cash value was upon the taxpayer. 
W. K. Henderson Iron Works & Supply Co. v. 
Blair (D. C. App.), 25 F. (2d) 538, 539; Avery v. 
Commissioner (C. C. A., 5th), 22 F. (2d) 6. 

Taxpayer urges that the riparian rights were 
carefully appraised before stock of the par value 
of $34,200 was issued for them. But the record 
fails to disclose the amount at which they were 
appraised (R. 26), the cash value of the stock 
issued for them (see R. 28), or even the value 
placed upon them by the Board of Directors. 
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Thus the par value of the stock is the only indi¬ 
cation of value, and it is a matter of; common 

• 

knowledge that par value is no indication whatever 
of the actual cash value required to be proved. 
Indeed, it is for this reason that the staitute pre¬ 
scribes actual cash value as a measure. 

i 

The Board, therefore, held that the; evidence 
“falls far short of proving ‘actual cash; value.’ ” 
(R. 14.) | 

Moreover, even the par value of the stock was 
not based upon riparian rights alone, although the 
cash value of such rights is the only issue here. 
The book entries show that it was based upon “Ice 
Houses, Barns, Sheds, Other Buildihgs, and 
Riparian Rights.” (R. 26.) No segregation of 
the value of the items is to be found in the record, 
and no basis for determining the value of the 

i 

rights alone. 

On December 1, 1900, $34,346.02 was Arbitrarily 
added to the account as appreciation of riparian 
rights. At the same time $35,624.45 was deducted 
from it and transferred to “Real Estate and Build- 

I 

ings Account.” (Page 49, photostat opposite R. 
30.) From 1900 to 1914, $34,000 of the apprecia- 

i 

tion of riparian rights was written off, ahd the ac¬ 
count left at $26,838.48. There is nothing in the 
record to show that this amount was based on actual 
cash value. This is the amount excluded by the 
Commissioner from invested capital, and the Board 
reinstated $5,775 of it. (R. 14.) j 
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The result of the foregoing is that the 1894 cash 
value of the riparian rights has not been estab¬ 
lished, nor is there any basis for establishing it 
from the later book entries. There is no evidence to 
show how much of the $35,624.45 transferred to 
Real Estate and Buildings Account on December 1, 
1900, was a part of the “ Barns, Sheds, and Other 
Buildings ” purchased at the same time as the ripa¬ 
rian rights, nor is there anything to show that the 
amount so transferred, or any part of it, was based 
upon actual cash value in 1894. Thus the actual 
cash value of the riparian rights in 1894 could not 
be determined by subtracting from the value of 
the total property received in 1894 the amount 
transferred to the Real Estate Account in 1900 be¬ 
cause (a) there is no evidence of the 1894 (or 1900) 
actual cash value of the items transferred, or (b) 
w 7 hat part of the items transferred to the other ac¬ 
count had been received in 1894. 

While the riparian rights undoubtedly had some 
value, therefore, there is no evidence upon which 
the cash value as of 1894 may be determined. It is 
regrettable that the mingling of accounts has not 
been unraveled or the value segregated to avoid 
duplication, but the Commissioner and the Board 
can proceed only upon the evidence submitted. 

Since taxpayer has failed to meet the burden of 
proof, the Board properly affirmed the Commis¬ 
sioner in eliminating from invested capital the 
amount in question. 
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* 


i 

j 


ii 


i 

i 

i 


Testimony of Horner properly excluded 

j 

The witness Horner was asked three questions, 
objections to which were sustained by the Board. 
(R. 28-29.) i 

i 

The first related to the “ total value of ithe assets 

j 

taken over by the Consumers Ice Company” (R. 
28); the second referred to the 4 4 value of the ripa¬ 
rian rights covered by the five deeds” (R. 29). 

i 

No exception was taken to the action of the 
Board in sustaining the Government’s objections 
to these first two questions. (R. 29.) I 

Section 1000 of the Revenue Act of 1926, c. 27, 
44 St at. 9, amending Title IX of the Revenue Act 


of 1924, c. 234, 43 Stat. 253, provides 
follows: 


in part as 


Sec. 907. (a) * * * The proceedings 
of the Board and its divisions sljall be con¬ 
ducted in accordance with such rules of prac¬ 
tice and procedure (other than rules of evi¬ 
dence) as the Board may prescribe and in 
accordance with the rules of evidence appli¬ 
cable in courts of equity of the j District of 
Columbia. I 


Equity Rule 55 of the Supreme Court! of the Dis¬ 
trict of Columbia requires an exception as a basis 

i 

of appeal. This court has ruled in! Cooper v. 
Sillers, 30 App. D. C. 567, 573, that errors will not 
be considered unless exception is taken! 

No reason appears, therefore, to discuss the 
merits of the first two questions. 


! 


I 



Exception was taken to the Board’s action in sus¬ 
taining the objection to the third question, how¬ 
ever. (R. 29.) The question is as follows: 

Q. What, in your opinion, represented the 
value of the property that was conveyed to 
the Consumers Ice Company by the South 
Grand Rapids Ice Company in 1894 under 
this deed ? 

It seems clear that the witness was not qualified 
to answer. He had been in the ice business only 
two years prior to 1894 (R. 28) as secretary of the 
South Grand Rapids Ice and Coal Co. (R. 24). 
There is no evidence to show that he had ever 
bought, sold, or appraised riparian rights, or had 
any experience upon which he might base his 
opinion of value. His own opinion of his own quali¬ 
fications is valueless in the absence of facts to sup¬ 
port it. Moreover, there are no facts stated by the 
witness upon which he expected to base his opinion 
of value. 

The Board was entitled to have the facts upon 
which the opinion was to be based. Raub v. Car¬ 
penter, 17 App. D. C. 505, 513. 

In the same case (p. 514), this court said: 

Moreover, we have held in the case of 
Lansburgh v. Wimsatt, 7 App. D. C. 271, 
that, when a witness is called as an expert, 
the question of his competency or of his 
possession of the requisite qualifications is 
a preliminary one for the trial court, whose 
decision thereon is conclusive, unless it is 
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i 

clearly shown to have been founded in error 
of law or fact. 

i 

i 

Moreover, the value of the “property ’] was not 
a relevant inquiry. The only question at issue re¬ 
lated to the riparian rights. The “property” con¬ 
veyed, however, included ice houses, barns, sheds, 
and other buildings. (R. 26.) Thus the argu¬ 
ment under part I of this brief demonstrates the 
want of relevancy of the particular question. 

In addition, however, the statute j requires 
“actual cash value” as a basis for determining 
invested capital. Section 326 (a) (2) arid (4) of 
the Revenue Acts of 1918 and 1921, supra . There 
is nothing to indicate that witness was informed 
that the answer related to actual cash value, or 
that witness was aware of such value. Cash value 
for sale purposes, and value to a particular corpo¬ 
ration for special purposes may differ widely. 
Thus the question was too broad, and there is noth¬ 
ing in the record to show that witness was aware 
of the particular value concerning which he was 
asked to testify. 

It is urged, therefore, that the record fails to 
furnish any basis for setting aside the Board’s 
rulings on the evidence. 


Nothing material was omitted from the Board’s findings 

of fact | 

i 

The Board decided (R. 14) that there w^s no evi¬ 
dence of the actual cash value of the riparian rights 


i 


i 

i 
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in question. The decision was negative in form 
and substance. In the determining of a negative 
it is obvious that the decision is based upon an ab¬ 
sence of affirmative facts and needs no affirmative 
facts to support it. No need exists for a detailed 
analysis of the evidence. 

In Hyatt on Trials, Yol. II, Sec. 1982, p. 1927, 
in discussing the rule as to the necessity of findings 
of fact, the following quotation is found to be in 
point: 

Other exceptions are noted, as, for example, 
no findings are necessary to review * * * 

the sufficiency of the evidence on a question 
as to the propriety of sending the ease to the 
jury. 

The question also arose in Fidelity Trust Co . v. 
Palmer, 22 Wash. 473. The most convenient quo¬ 
tation will be found in the syllabus (which is fully 
supported by the court’s opinion), as follows: 

Where the court withdraws a case from 
the jury and enters judgment dismissing the 
action, under Bal. Code, Sec. 4994, it is not 
required to make findings of fact and con¬ 
clusions of law. 

The record or statement of the evidence forms 
the basis of any appeal on the ground that the 
court or board erred in holding that no legally suf¬ 
ficient evidence was produced. 

The present case distinguishes itself from Ken¬ 
drick Coal & Dock Co . v. Com’r of Internal Rev¬ 
enue, 29 F. (2d) 559. In that case the court re- 
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| 
i 

i 
! 
i 

fused to review as a matter of law a question re¬ 
quiring affirmative facts as a basis when the Board 
had failed to include such facts in its findings of 
fact. When the Board decides there is no legally 
sufficient evidence, however, any requirement to 
set out the facts would necessarily result in a mean¬ 
ingless repetition of the evidence. 

TV | 

The determination by the Commissioner and the Board 
refusing special assessment is a discretionary act and 
is not reviewable by this court 

j 

Taxpayer claims the right to special assessment 

i 

on the ground that its invested capital can not be 
satisfactorily ascertained, and because of alleged 
abnormal conditions affecting its invested capital. 
The relief was denied by the Commissioner, whose 
action was affirmed by the Board. 

It is urged that the action of the ComUiissioner 
and the Board in refusing special assessment is not 
reviewable bv this court. 

In Williamsport Co. v. United States, 277 U. S. 
551, Mr. Justice Brandeis, in an exhaustive opin¬ 
ion, discussed the fundamentals relating to the ju¬ 
risdiction of the courts to review the action of the 
Board and the Commissioner in special assessment 
cases. The case holds that the Court of Claims can 
not review such action in cases arising under the 
procedure outlined in the Revenue Act of 1924, be¬ 
fore a direct appeal to this court or a circuit court 
of appeals was provided. The reasoning Is equally 

i 

i 

i 

I 

! 

i 

j 

i 

I 


I 
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applicable here, however. A distinct loss would 
result from any effort to condense materially the 
opinion of Mr. Justice Brandeis. The relevant 
parts thereof are as follows (pp. 558-560, 561, 562, 
564-565): 

The task imposed on the Commissioner by 
§§ 327 and 328 was one that could only be 
performed by an official or a body having 
wide knowledge and experience with the 
class of problems concerned. For the re¬ 
quirement of a special assessment under 
paragraph (d) of § 327 and its computation 
in all cases, are dependent on “the average 
tax of representative corporations engaged 
in a like or similar trade or business.” 

To perform that task, power discretion- 
are in character was necessarily conferred . 
Whether, as provided in paragraph (d) of 
§ 327, there are “abnormal conditions”; 
whether, because of these conditions, compu¬ 
tation under § 301 would work “exceptional 
hardship”; whether there would be “gross 
disproportion” between the tax computed 
under § 301 and “that computed by reference 
to the representative corporations specified 
in section 328”; what are “representative 
corporations engaged in a like or similar 
tritde or business”; which corporations are 
“as nearly as may be, similarly circum¬ 
stanced with respect to gross income, net in- 
come, profits per unit of business transacted 
and capital employed, the amount and rate 
of war profits or excess profits, and all other 
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j 
j 

j 
i 

i 

i 

relevant facts and circumstances’ ’—these 
are all questions of administrative discretion . 

The soundness of the judgment exercised 
l)y the individual or body to whom the tosh 
was confided would depend largely upon the 
extent both of the knowledge of the special 
subject possessed and of the experience had 
in dealing with this particular class of prob¬ 
lems. The conclusions reached would rest 
largely upon considerations not entirely sus¬ 
ceptible of proof or disproof. Congress did 
not, by the Revenue Act of 1918, require the 
Commissioner to embody the results of his 
deliberation in findings of fact. The pur¬ 
pose of the meagre record prescribed by 
§ 328 (c) in case the Commissioner con¬ 
cludes to order a special assessment is 
apparently to protect the Treasury, not the 
taxpayer. For if the Commissioner refuses 
to make the special assessment, he is not 
required to state the grounds of hig refusal, 
or, indeed, even to record the fact of such 
refusal. Thus the aims which induced Con¬ 
gress to enact §§ 327 and 328, the nature of 
the task which it confided to the Commis¬ 
sioner, the methods of procedure prescribed, 
and the language employed to express the 
conditions under which the special assess¬ 
ment is required, all negative the right to a 
review of his determination by a court. 

* * * * | * 

j . 

Here, the considerations which I demand 
special assessment under § 327 (d), and 
those which govern its computation in all 
cases, are facts concerning the situation of 
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a large group of taxpayers which can only 
be known to an official or a body having wide 
experience in such matters and ready access 

to the means of information. 

***** 

We conclude that the determination 
whether the taxpayer is entitled to the 
special assessment teas confided by Congress 
to the Commissioner, and could not, under 
the Revenue Act of 1918, be challenged in the 
courts—at least in the absence of fraud or 

other irregularities. 

***** 

The fact that the Commissioner is a party 
to all cases before it enables the Board, by 
rules of procedure which it has developed, 
to leave to the Commissioner the initial de¬ 
termination of many questions requiring 
the use of facts not in the record. Its lim¬ 
ited, specialized functions enable its mem¬ 
bers to acquire the extensive special knowl¬ 
edge and the specific experience essential to 
a sound exercise of judgment in dealing 
with questions arising under §§ 327 and 328. 
As was said in the Oesterlein case, supra, at 
p. 226, there is no reason for thinking that 
Congress considered the Commissioner to be 
better qualified for making determinations 
under §§ 327 and 328 than this administra¬ 
tive agency specially established to review 
his decisions. (Italics supplied.) 

There is nothing to indicate that Congress in¬ 
tended to place a greater burden upon appellate 
tribunals with respect to this extremely intricate 
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i 

and technical problem. Mr. Justice Brandeis said 
in Williamsport Co. v. United States, supra, that 
the problem of special assessment is one of admin¬ 
istrative discretion. In asking a review taxpayer 
asks in effect for relief in the nature of mandamus. 
It has long been established that mandainus will 
not lie to control the exercise of discretion by an 
executive officer of the Government in the discharge 
of his official duties. Silberschein v. United States, 
266 U. S. 221; Riverside Oil Co. v. Hitchpock, 190 
U. S. 316, 324; Redfield v. Windom, 137 TfT. S. 636, 
644. The analysis by Mr. Justice Brandeis in 
Williamsport Co. v. United States, supra, demon¬ 
strates that no greater reason exists for review of 

! 

the exercise of discretion in this case than in the 
mandamus proceedings already considered. 

This court, and most of the circuit courts of 
appeals, have had occasion to consider at least one 
aspect of the scope of their jurisdiction in appeals 
fron The Board of Tax Appeals. That the courts 
will not review disputed issues of fact is no longer 
open to question. W. K. Henderson Iron Works & 
Supply Co. v. Blair (App. D. C.), supra, p. 539J 
Avery v. Commissioner (C. C. A., 5th), supra; 
Royal Packing Co. v. Commissioner (C. G. A., 9th), 

i 

22 F. (2d) 534. A fair interpretation of these cases 
is that the appellate tribunal will consider only 
questions of law. It is not only clear that the exer¬ 
cise of such discretion does not give rise to a ques¬ 
tion of law, but it is axiomatic that the Courts will 

i 


not review the exercise of discretion by inferior 
courts in the absence of clear abuse. See Credits 
Commutation Co. v. United States, 177 U. S. 311, 
317; Bidwell v. George B. Douglas Trading Co. (C. 
C. A., 2nd), 183 Fed. 93. No abuse of discretion is 
here alleged. Indeed, no application for special 
assessment was ever made to the Commissioner, 
the question being first raised by amended petition 
to the Board. (R. 9-10.) 

It is urged, therefore, that nothing is presented 
to this court for review in relation to the special 
assessment. 

y 

Taxpayer not entitled to special assessment 

Should this court hold that it has jurisdiction, it 
is urged that taxpayer is nevertheless not entitled 
to special assessment. 

As already stated, the question of special assess¬ 
ment was raised for the first time in the amended 
petition to the Board. (R. 9-10.) No application 
for special assessment had been filed with the Com¬ 
missioner. 

The amended petition refers only to the riparian 
rights in asking special assessment, and alleges two 
grounds in support: (a) abnormal conditions af¬ 
fecting its invested capital, and ( b ) inability of the 
Commissioner to determine invested capital. 

Section 327 (d) of the Revenue Acts of 1918 and 
1921, supra, applies to the claim of abnormal con¬ 
ditions. It reads, where relevant, as follows: 


) 


I 

I 
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(d) Where upon application by the cor¬ 
poration the Commissioner finds and so de¬ 
clares of record that the tax if determined 
without benefit of this section would, owing 
to abnormal conditions affecting the capital 
or income of the corporation, world upon the 
corporation an exceptional hardship evi¬ 
denced by gross disproportion between the 
tax computed without benefit of this section 
and the tax computed by reference to the 
representative corporations specified in sec¬ 
tion 328. * * * i 

i 

No application was ever made to the Commis¬ 
sioner. He has never declared of record^ nor does 
he admit, that such abnormal conditions exist, or 
that exceptional hardship or gross disproportion 
of tax has resulted from failure to allow special 
assessment. j 

The condition precedent to such right, therefore, 
has not been met, and the relief can not be granted. 

The wording of the subsection in question is a 
strong plea in favor of the argument that special 
assessment is a discretionary matter and not re- 
viewable on appeal. 

In alleging inability of the Commissioner to de¬ 
termine invested capital, the amended petition 
refers to inability to determine the actual bash value 

of the riparian rights. The Board fully answers 

__ * ! 

this contention as follows (R. 14) : 

Mere failure on the part of the petitioner 
to introduce evidence as to the amount of 
the stock issued for the intangibles, the value 

* V 




of such stock, and the value of the intan¬ 
gibles at the time of acquisition does not 
warrant our finding for special assessment. 

In other words, the inability to determine must 
be inherent. A taxpayer can not sleep on his rights, 
fail to produce available evidence, and thereby place 
upon the Commissioner the burden of rescuing the 
taxpayer from the results of taxpayer’s own 
neglect. 

It may be further added that the taxpayer’s 
claim of value of the rights was only $20,717.46. 
(R. 4.) This amounts to less than 7 per cent of 
the total claimed invested capital (see photostat, 
p. 9, opposite R. 6), and there is nothing to indi¬ 
cate that the statute intended special assessment to 
be granted where so small a proportion of invested 
capital was involved. 

Taxpayer attempts to inject into the argument 
the factor that items relating to constructing build¬ 
ings, ice houses, sheds, and general additions and 
betterments were charged to expense prior to 1913, 
and urges special assessment because these items 
are not reflected in capital on the books. This 
question was not raised before the Commissioner, 
or in the petition (R. 3) or amended petition (R. 
9) to the Board, nor was it considered by the Board 
in its opinion (R. 14). The general reference to 
special assessment in the amended petition obvious¬ 
ly relates to the riparian rights, which provide the 
only specific reason urged therein in favor of spe¬ 
cial assessment. While the arguments already ad- 
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vanced are again applicable, it seems clear that this 
court will limit its review to questions raised and 
considered below, and a detailed discussion is there- 
fore unnecessary. See San Juan Light Go. v. Re- 
quena, 224 U. S. 89; Robinson and Co. v. Belt, 187 
U. S. 41. i 

VI I 

The waivers in question were valid and binding 

i 

Taxpayer raised three objections to the validity 
and binding effect of the waivers in the case. The 
objections are: (1) that the waivers do |not show 
when they were executed on behalf of the Govern¬ 
ment; (2) that the waivers were not signed by the 
Commissioner in person; and (3) that the waivers 
do not refer with sufficient definiteness to the years 
in question. 

(1) The waivers in question were djated Jan¬ 
uary 4,1926. (R. 37, 39.) The Board found as a 

i 

fact that they were executed on or about January 
4,1926. (R. 13.) | 

Where an instrument is dated, the date is pre¬ 
sumptively the date of execution. Seapian et al., 
Appellants, v. Husband, 256 Pa. St. ! 571, 575; 
Kauffman v. Baillie, 46 Wash. 248; Wigmore on 
Evidence (2d Ed.), Vol. 5, p. 520, Sec. 2520. 

The finding of the Board is supported by the date 
upon the waiver and will not be disturbed upon re¬ 
view. Avery v. Commissioner, supra; W. K. Hen¬ 
derson Iron Works <£* Supply Co. v. Blair, supra.. 

(2) Taxpayer next objects to the waivers on the 

j 

ground that they do not show that they were 

! 

i 

i 

i 

i 






rsigned by the Commissioner himself. That they 
were signed by taxpayer is not disputed, nor is 
-any objection raised to their authenticity. The 
Board found as a fact that they were produced 
from the files of the respondent and each bore a 
signature purporting to be that of “D. H. Blair, 
•Commissioner. ’ 9 (R. 13.) 

The record shows the initial “C” under the sig¬ 
nature on each waiver. (R. 38, 39.) Taxpayer 
.argues that the Commissioner, therefore, did not 
sign in person, and makes the point that no one 
•can sign for him. 

The same question was raised before the Board 
in Greylock Mills v. Commissioner of Internal 
'Revenue, 9 B. T. A. 1281, 1287. The case was de¬ 
cided in favor of the Commissioner, and taxpayer 
.appealed, urging the same question under Point 
III of the brief on the appeal. The Circuit Court 
of Appeals for the Second Circuit upheld the valid¬ 
ity of the waiver. Greylock Mills v. Commissioner 
of Internal Revenue, 31 F. (2d) 655. While the 
•opinion failed to refer to the fact that the Commis¬ 
sioner did not sign in person, it was conceded in the 
oase that it was signed by a subordinate and the 
•court necessarily approved the signing by another 
.at the Commissioner’s direction, because the 
waivers could not otherwise have been found valid. 
See also Trustees of Ohio & Big Sandy Coal Co . et 
al. v. Commissioner, 9 B. T. A. 617; Pantlind Hotel 
Uo. et al. v. Commissioner, 9 B. T. A. 878. 


27 


i 

j 
i 

i 
i 
i 

I 
| 
j 

j 

The authority of the Commissioner to assign the 
duty of executing waivers to some one else under 
his direction seems clear. The Act of October 6, 
1917, c. 79, Sec. 1, 40 Stat. 345, 348, provides as 

i 

follows: 

The Commissioner of Internal Revenue is 
authorized to assign to deputy commission- 
ers such duties as he may prescribe* and the 
Secretary of the Treasury may designate 
any one of them to act as Commissioner of 
Internal Revenue during the commissioner’s 
absence. 

There is a presumption that public officials, in 
the discharge of their official duties, act in accord¬ 
ance with the authority vested in them by law. 
Gonzales v. Boss. 120 U. S. 605; Griffin v. American 
Gold Min. Co., 136 Fed. 69, 73; Commonwealth ear 

i 

rel. Bowman v. Slifer, 25 Pa. St. 23. In the ab- 

i 

sence of evidence to the contrary it must be pre¬ 
sumed that the instrument produced from proper 
custody had been executed by a duly authorized 
subordinate acting for the Commissioner As al¬ 
ready stated, the only question raised was whether 
the Commissioner himself must sign. j 

(3) The final objection is leveled because the 
waivers used the expression “for the year (or 
years) 1920” (R. 37) and “for the year (or 
years) 1921.” The taxpayer was on a fiscal-year 
basis, the fiscal years ending November 30, 1920 r 
and November 30,1921, respectively. j 

j 

i 


j 

i 


The sole question is the intention of the parties, 
and it is clear that the only period to which the 
waivers could possibly refer is the taxable years, 
whether taxpayer was on a fiscal or a calendar year 
basis. The only object of extending the period of 
limitations was to allow further time for assess¬ 
ment and collection of taxes which were returned 
for particular taxable years. When the return for 
1920 is mentioned, it can onlv mean the return for 
the taxable year 1920, because that is the period for 
which the return was filed. 

Section 200 (a) of the Revenue Act of 1924, c. 
234, 43 Stat. 253, provides: 

(a) The term 44 taxable year” means the 
calendar year, or the fiscal vear ending dur- 
ing such calendar year, upon the basis of 
which the net income is computed * * *. 
The term “fiscal year” means an account¬ 
ing jDeriod of twelve months ending on the 
last day of any month other than Decem¬ 
ber. * * * 

The 44 fiscal year” and the “taxable year” are, 
of course, the same in the present case. 4 4 Calen¬ 
der year” could not have been intended, because 
taxpayer was not on a calendar-year basis. 

Taxpayer does not claim that it was misled by 
the terms of the waiver which is voluntarily exe¬ 
cuted, or that it intended to refer to any period 
other than the taxable year. The sole question 

raised is to the technical sufficienev of the waiver 

* 

as written. 
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From the foregoing, it is urged that the waivers 
are valid and binding, and that there is nothing 
urged by taxpayer to the effect that it has suffered 
from the alleged deficiencies upon which it relies. 

CONCLUSION 

For the foregoing reasons it is submitted (1) 
that the Board correctly excluded from invested 
capital the alleged 1894 value of the riparian rights 
because appellant failed to prove what tl^e actual 
cash value was at that time; (2) that the court 

i 

will not review the action of the Board in respect 

of special assessment; (3) that appellant did not 

' 

prove its right to special assessment; and (4) that 
the assessment of the deficiencies determined by 
the commissioner is not barred by the statute of 
limitations. 

It is respectfully urged, therefore, that the deci¬ 
sion of the Board of Tax Appeals should be 
affirmed. 
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District of Columbia. 


Consumers Ice Company, 

Appellant, 
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Appellee. 
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'Term, 1029 
No. 4940. 


SUPPLEMENTAL BRIEF 
APPELLANT. 


FOR 


i 

Appellant’s brief was filed in August,! 1929. 
Since that date there have been numerou$ deci- 

j 

sions bearing on the instant case, of which the 
Court should be advised. That is the purpose of 
the present supplemental brief. j 

I 

j 

I. 

The evidence is sufficient to establish 
the value of the riparian rights in 1894. 

i 

j 

(a) Pages 16 to 18 of appellant’s brief analyze 
the law as to the effect to be given to the values 
placed upon assets by the Board of Directors under 
circumstances such as exist in our case. Op No¬ 
vember 12, 1930, the Sixth Circuit had presented 
to it a similar situation in Rookwood Pottery Com- 


i 

i 
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pony vs. Commissioner (p. 9206 of Commerce 
Clearing* House 1930 Standard Federal Tax Serv¬ 
ice) and the Court promptly reversed the Board 
and sustained the taxpayer's contention. In adopt¬ 
ing the appraisal of the Board of Directors, the 
Court pointed out that the law of the state requir¬ 
ing an equality to exist between the value of the 
property and the par of the stock issued for the 
property, must have been known to the corporate 
organizers and their counsel, and it is not to be pre¬ 
sumed that the law was violated. The Court also 
pointed out a phase especially significant about our 
case. The Court said that there might be some hesi¬ 
tancy if the Directors' appraisal figure was some 
wild, outlandish amount. Instead, however, the 
appraisal being within the bounds of reason anni¬ 
hilated any contrary presumption that aids the tax 
collector at the outset. 

So, here, we do not find stock issued in the mil¬ 
lions, hundred of thousands or even fifty thousands 
for the riparian rights. There was no desire or 
point in padding or watering the capitalization. 
The entire background giving rise to the creation 
of the appellant corporation dispells any possibility 
of doubt on that score. A figure of $34,200.00 was 
reached as the result of open bargaining among five 
competing organizations, through an appraisal com¬ 
mittee selected for the purpose of properly valuing 
the property incident to the consolidation of the 
five companies. 

The Board, itself, has rallied to this point of view 
in at least two cases decided since ours. One is 
the Consolidated Brick Company —(17 B. T. A. 
831)—the other is the Oakland Operating Com¬ 
pany— (17 B. T. A. 1127). Both involve consoli¬ 
dations in pre-income tax davs effected through 
appraisal committees. In both, the values used 
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i 

were approved. To the same effect, see also t)he de¬ 
cision of the Second Circuit in La Monte & Son vs. 
Commissioner (32 Fed. (2d) 220), and that pf the 
Third Circuit in Sanitary Company of America vs. 
Commissioner (34 Fed. (2d) 439). Then, too, see 
Boggs & Buhl, Inc . vs. Commissioner (34 Fedi (2d) 
859), where the Third Circuit minced no words in 
upbraiding the Board for disregarding the opinion 
evidence adduced. 

| 

(b) The rest of Point I beginning on page 18 
of appellant’s brief shows the affirmative duty im¬ 
posed on the Board in this case to find thp cash 
value of appellant’s riparian rights in 1894 and 
how the Board committed reversible error through 
dereliction in this respect. These principles have 
met with repeated approval in many decisions ad¬ 
ditional to those referred to in the original i brief. 

^ j 

For example, the Ninth Circuit had before jit the 
case of Buena Vista Land & Development Company 
vs. Lucas (41 Fed. (2d) 131), where the Bostrd re¬ 
fused to find a March 1, 1913 value of property 
because at best the property could have Only a 
highly speculative value due to pending litigation. 
Furthermore there was no testimony in the record 
as to any specific value. Yet the Court said!: 

i 

i 

“It was thus the duty of the Board of Tax 
Appeals to ascertain the value of the property 
disposed of June 28, 1921, as of the date of 
March 1, 1913 (sec. 907-b, 42 Stat. chap. 27, 
pp. 9, 107), and fix the same in its findings. 
This the Board failed to do and for this error 
its decision must be reversed. (Kendrick Coal 
& Dock Co. vs. Commissioner of Internal Rev., 
29 Fed. (2d) 559; Pfleghar Hdw. Specialtv 
Co. v. Blair, (C. C. A. 2) 30 Fed. (2d) 614; 
Chicago Ry. Equip. Co. v. Blair, (C. C.|A. 7) 
20 Fed. (2d) 10).” 


i 

i 

i 


i 
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Only recently (February 19, 1931), the First 
Circuit 1 in Harry L. Rice, et al vs. Commissioner— 
(313 C. C. H. 8278) reversed a Board decision for 
the same cause, saying: 

“The taxpayer was entitled to the sound 
judgment of the Board on the evidence pre¬ 
sented l>efore it as to the fair market value of 
the 400 shares of stock. Obviously, it did not 
receive it.” 

See also the Board's own decisions Peavy-Byrnes 
Lumber Company —(14 B. T. A. 625 at 651) and 
C. A. Bryan (19 B. T. A. Ill at 125). 

Even more forceful is the line of cases started 
by the decision of the Second Circuit in George M. 
Cohan vs. Commissioner (39 Fed. (2d) 540). There 
the taxpayer claimed a deduction for traveling ex¬ 
penses. There was no question but that he incurred 
such expenses, but he was unable to prove the 
amount specifically. Under the circumstances, the 
Board refused to allow any deduction at all. The 
Court reversed the Board, saying: 

**The question is how far this refusal is justi¬ 
fied. in view of the finding that he had spent 
much and that the sums were allowable ex¬ 
penses. Absolute certainty in such matters is 
usually impossible and is not necessary: the 
Board should make as close an approximation 
as it can, bearing heavily if it chooses upon the 
taxpayer whose inexactitude is of his own mak¬ 
ing. But to allow nothing at all appears to us 
inconsistent with saying that something was 
spent. True, we do not know how many trips 
Cohan made, nor how large his entertainments 
were: yet there was obviously some basis for 
computation, if necessary by drawing upon the 
Board's personal estimates of the minimum of 
such expenses. The amount may be trivial and 
unsatisfactory, but there was basis for some 
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j 
i 
i 

j 
j 

allowance, and it was wrong to refuse! any, 
even though it were the travelling expenses of 
a single trip. It is not fatal that the result 
will inevitably be speculative; many important 
decisions must be such. We think that the 
Board was in error as to this and must recom- 
sider the evidence.' 7 

! 

See also 

i 

Isbell-Porter Company vs. Commissioner 
(40 Fed. (2d) 432). j 

i 

i 

In other words, where it is obvious that there is 
some value, the Board can’t be heard to say that 
there is no value. That there was some value to 
appellant’s riparian rights in 1894, even apjpellee 
has been gracious enough to acknowledge in page 
12 of his brief. The payment of $4,500.00 in the 
same year for riparian rights of much inferior 
grade is proof positive that the riparian rights in 
question must have had some value (and at the 
same time shows that the value must have been 
mighty far above $4,500.00). Clearly, then, the 
Board’s decision allowing no value can’t stanji. 

(c) This supplemental brief affords appellant an 
opportunity to bring to the Court’s attention errors 
believed to be inherent in appellee’s argument. On 
page 10 he declares in italics, showing how impor¬ 
tant it is to his case, that the record fails to disclose 
the amount at which the riparian rights! were 
appraised. The record is unmistakable (R. 25) 
that in the consolidation, values were determined by 
an appraisal committee and that $34,200.00 capital 
stock was issued for the riparian rights. Surely it 
isn’t necessary to declare of record that if we start 
with two and add something to make five that we 


j 

i 

i 
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have added three. We know that the consolidation 
was based upon the appraisal committee values. 
We know that $34,200.00 of stock was issued. How 
can it be anything else but that the $34,200.00 was 
the appraisal value? 

In the same breath appellee declares that the 
record does not even show the value placed upon 
the riparian rights by the Board of Directors. It is 
impossible to be patient with such a statement when 
the record shows that $34,200.00 of stock was issued 
and there isn't the slightest intimation or possibility 
of impugning any irregularity or bad faith in the 
corporate proceedings incidental to that stock issue. 
To the contrary, we have seen from the Rookioood 
case, supra that not only are the proceedings deemed 
to be proper but that the valuation requisites of the 
law are presumed to be met. Appellant is a Michi¬ 
gan corporation (K. 4 and admission by appellee in 
Item 1 of answer—R. 8), and this Court will, of 
course, take judicial notice of the laws of Michigan. 

The same sentence of appellee's brief says that 
there is no evidence of the cash value of the stock 
issued for the riparian rights. In the first place, the 
issue in this case is the cash value of the property, 
not the stock issued therefor. (Sec. 326 of Revenue 
Act of 191S.) Secondly, appellant’s brief and this 
supplemental brief are replete with decisions show¬ 
ing that just because we have no opinion testimony 
as to the specific value does not say that the record 
is faulty or establishes no value. To the contrary, 
the Courts declare that the Board is to find the 
value from the facts in the record and the exercise 
of the Board’s sound judgment. 

On page 11 of his brief, appellee implies the ex¬ 
istence of a confusion as to figures and accounts. 
He points to the entry that includes in its termin¬ 
ology items other than riparian rights. Though the 
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i 


i 


opening entry does read that way, the ledger an¬ 
alysis (R. 48) shows clearly that the $34,200.00 had 
reference to riparian rights only. That is the way 
both parties regarded the matter before the Board. 
There never was any question about the value of the 
ice houses, barns, sheds, etc., the appellant having 
consented to the appellee ? s own determination in 
that respect in the computation of invested capital 
and the depreciation deduction. If appellee intend¬ 
ed to upset all this and bring about a new issue, the 
time to do so was at the hearing before the Board. 
He cannot foist it anew on this Court. i 

i 

(d) Appellant again submits that the recbrd is 
such as to enable this Court to reverse the Board 
and find affirmatively a cash value in 1894 of the 
riparian rights in question to be at least $34,200.00. 
If the Court should believe that there is an>t ques¬ 
tion as to figures, etc., then let the case be remanded 
for further evidence before the Board and taking 
of expert testimony, if necessary, and such other 
proceedings as justice requires, just as was done in 

i 

the Rice case, supra, where the Court concluded: 

“but since this court cannot redetermine the 
tax from the record before it, the case must be 
remanded to the Board of Tax Appeals for the 
determination, in the exercise of its independ¬ 
ent and sound judgment, and upon the basis 
herein outlined, of the fair market valub of the 
400 shares of the capital stock exchanged for 
the Hotel Ericson, and for a redeternvination 
of the tax, taking further evidence, including 
that of experts, if it deems it necessary, as to 
;ts value. Chicago Rv. Equip Co. vs. Blair. 20 
led. (2d) 10: Boggs & Buhl v. Com’r, 34 Fed. 
(2d) 859; Pittsburgh Hotels Co. v. Com’r. 43 
Fed. (2d) 345, 347: Nichols vs. Com’r, 44 Fed. 
(2d) 157, 159; Heiner v. Crosbv, 24 Fed. (2d) 
191.” ! 


i 


8 


See also Bessemer Investment Co. vs. Commis¬ 
sioner (31 Fed. (2d) 248), and the disposition 
made of item (c) in Schocnheit et al. vs. Lucas (34 
Fed. (2d) 476. 


II. 

Appellant’s witness was competent to 
testify on tlxe value of the riparian 
rights. 

(a) Appellee assails the competency of the wit¬ 
ness Horner to testify as to values, pointing out 
that Horner was in the ice business for only two 
years prior to the basic date. This overlooks en¬ 
tirely that the witness was the moving spirit in the 
consolidation and thoroughly acquainted with the 
value of the assets involved. It also ignores the 
ingrained rule of evidence on the subject of expert 
testimonv. This testimonv was offered about thirtv- 
five years after the event in question, during which 
time the witness was engaged in this particular busi¬ 
ness with the same company, using the very assets 
whose value is at issue. Even if he were not com¬ 
petent in 1894 to testify, he certainly was compe¬ 
tent thirty-five vears later to testify as to values in 
1894 based on his practical experience since, and 
his after-acquired knowledge of conditions in 1894 
(Jones on Evidence , Third Ed., Section 387). The 
refusal to permit a witness to express his opinion 
on value under such circumstances was held re¬ 
versible error in the Sanitary Company of America 
case, supra. 


(b) Appellee also offers a technical objection 
about the lack of exceptions to the Board Mem- 


I 


bers’ ruling. There is one exception of record. It 
was not necessary to repeat the exception where the 
same ruling was made to the same class of evidence 
offered (Jones on Evidence, Third Ed., Section 
894). Furthermore, there was no need for an ex¬ 
ception in any event. The point was apparent and 
there is nothing to indicate a waiver of appellant’s 
rights. Only the other day (March 2, 1931!) this 
very Court sustained this conclusion in A. D. Henry 
vs. Burnet (313 C. C. H. 8293). The following is 

from the opinion in that case: I, 

j 

“Certainly it does not appear that an excep¬ 
tion was necessary to direct the mind of the 
trial court to the precise point to afford oppor¬ 
tunity for reconsideration, which is one of the 
functions of an exception. United States v. 
U. S. Fidelity Co., 236 U. S. 512, 529; Fillip- 
pon vs. Albion Vein Slate Co., 250 U. S. 70, $2. 
And an exception is not necessary to oj)en for 
our consideration a question of law apparent 
on the record, as it is here, where there is noth¬ 
ing in the record to indicate waiver of the re¬ 
spondent’s rights. Denver v. Home Savings 
Bank, 236 U. S. 101, 103-104.” 

i 

Appellant submits that it was reversible efror to 
exclude the proffered testimony of the witness 
Horner. 

j 

i 

i 

i 

j 

i 

i 

i 

j 

i 




i 

I 
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III. 

The evidence is sufficient to establish 
the right of the appellant to special 
assessment. 

(a) Appellee raises the question of the Court's 
jurisdiction to review a ruling on special assess¬ 
ment. The question was decided adversely to ap¬ 
pellee's contention by the Seventh Circuit in Ryan 
Car Co. vs. Commissioner (44 Fed. (2d) 26), and 
by the Fifth Circuit in Standard Rice Company vs. 
Commissioner (41 Fed. (2d) 481). The Third Cir¬ 
cuit has a contrary view (Cramer & King Co. vs. 
Commissioner (41 Fed. (2d) 24), but it is sub¬ 
mitted that the other decisions are clearly more 
sound. The right of the Circuit Court to review the 
decisions of the Board is complete and unrestricted. 
As the Board has the right to review the Commis¬ 
sioner’s action on special assessment (Blair vs. 
Osterlein Co., 275 U. S. 220), it must follow that 
the Circuit Court can do likewise with respect to 
the Board’s action. Besides, as is pointed out in 
appellant’s brief and here further indicated, the 
Board’s action was arbitrary and irregular, and 
calls for a visitatorial, correctional power. It will 
then be found, as was pointed out in the Blair case, 
supra, that: 

“There is no inherent possibility or, indeed, 
serious difficulty in reviewing judicially any 
determination authorized bv Paragraphs 327 
and 328.” 

(b) Appellee also argues that the special assess¬ 
ment issue cannot be reviewed by this Court since 
no application was made to the Commissioner for 
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i 

i 
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special assessment. In the first place, the provision 
as to “application” is in Section 327 (d) of thfe Rev¬ 
enue Act of 1918, whereas appellant asserts its 
rights under Section 327 (a) of the Act ag well. 
Secondly, quite early in the life of the Board, it was 
established that when a taxpayer appeals to the 
Board, he proceeds by trial de novo, and is not 
limited to questions presented before the Commis¬ 
sioner. E. J. Barry (1 B. T. A. 156) ; Gutterman - 
Strauss Co. (IB. T. A. 243). j 

i 

j 

(c) As to the merits of the special assessment 

i 

question, it may be helpful if appellant’s pqsition 
in that respect is briefly summarized. Appellant be¬ 
lieves it is entitled to special assessment on two 
grounds: first, because its invested capital cannot 
be determined. Appellee’s admission in this respect 
is quoted on page 24 of appellant’s brief. Another 
factor making the computation impossible is tjhe ex¬ 
penditure of substantial amounts for assets that 
have been expensed and that cannot now be restored 
to invested capital because of the inadequacy of the 
prior years’ bookkeeping records. The Second 
ground is that abnormal conditions affect hppel- 

i 

lant’s capital, first because of the impossibility of 
computing its invested capital, second, because its 
most important income producing asset (riparian 
rights) does not find its way into invested capital, 
or at best most inadequately so, and third, because 
of the exclusion from invested capital of a large in¬ 
tangible asset value solidly built up over a course 

of vears. 

•/ 

Since appellant’s brief was filed, a host of de¬ 
cisions have been rendered by the Board granting 
special assessment where there was present one or 
more of the factors existing in our case. Thus, in 


i 


i 

i 
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Georgia Mfg. Company (5 B. T. A. 893) (decided 
before the original brief was filed), special assess¬ 
ment was granted where the taxpayer owned assets 
of substantial value but the actual cash value could 
not be determined. So, also, in National Piano Mfg. 
Company (11 B. T. A. 46), a similar ruling was 
made where a substantial part of the income was 
attributable to patents, the value of which could not 
be determined, and expenditures made in prior 
years for development were charged to expense in 
unknown and substantial amounts. Relief was also 
granted where assets of substantial value had been 
developed without capitalizing the cost thereof and 
part of the value of such assets could not be in¬ 
cluded in invested capital for lack of proof of value 
and of evidence upon which the expenditures could 
be allocated between capital items and current ex¬ 
penses. Meade Cycle Co. (10 B. T. A. 8S7). 

The following is a group of cases where capital 
expenditures had been charged to expense and could 
not be ascertained for purposes of determining in¬ 
vested capital for the year in question, owing to the 
condition of the records, and where the Board al¬ 
lowed special assessment upon the ground that the 
invested capital was indeterminable or abnormally 
affected: 

Grand Rapids Show Case Company, 12 B. 

T. A. 1024; 

Akron Rubber Mold & Machine Co., 12 B. 

T. A. 1252; 

Curtis Leather Company, 13 B. T. A. 1259; 

Elgin National Watch Company, 17 B. T. 

A. 339. 

Recognition as an abnormality of the exclusion of 
assets of substantial magnitude from invested capi- 
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tal, even though that exclusion be required by law, 
was manifested in a number of Board decision^. In 
Thomas B. Moreland Co. (16 B. T. A. 858, at 867), 
the Board said: 

“In Boslyn Fuel Co., 16 B. T. A. 283, we 
said: 

‘It is true that we have held that the'mere 
fact of statutory exclusion of values from in¬ 
vested capital does not indicate an abnormal¬ 
ity, yet, where, as in Clarence Whitman & Sons, 
li B. T. A. 1192, and Rothschild Colortyjie Co., 
14 B. T. A. 718, there is thereby created an ab¬ 
normality affecting invested capital and in¬ 
come, the petitioner is entitled to special assess¬ 
ment 7 . * * *” | 


See also Woodbury Shoe Company (19|B. T. 
A. 433). 


All these decisions, the appellant submits are 
directly in point and require like conclusions! in its 
case. Otherwise the very discrimination and in¬ 
equality that the special assessment section was de¬ 
signed to avoid, will be furthered. 

Appellee makes the point in his brief (p. 24) that 
only a small proportion of invested capital is in¬ 
volved so far as the riparian rights are concerned. 
That may be true regarding statutory invested capi¬ 
tal. That is one of the very things creating abnor¬ 
mality—the wide disparity between the Actual 
values and the amounts to be included in invested 


capital at best, especially in the taxable years here¬ 
in when the tree bore so much fruit. 

i 

Furthermore, there is no telling of the cost:of the 
assets involved in the construction of buildings, ice 
houses, etc., that were expensed. Appellee; shies 
away from this, assigning as a. reason that th$ ques- 






tion was not raised in the petition or considered by 
the Board. The amended petition (R. 10) clearly 
was sufficiently broad in its sweep to engulf the 
whole gamut of special assessment, making it un¬ 
necessary to set forth the specific grounds relied 
upon. Besides, if there were a variance in the 
proofs, it behooved appellee to make objection to 
the proofs at the hearing. Instead, however, he 
stood approvingly by. Surely he cannot be heard 
to complain at this late date. 

As to the failure of the Board to consider these 
facts, that is just why appellant brings this case 
up for review. The Board has done or omitted a 
number of things in this case that in appellant’s 
belief require correction. What appellee points out 
is one of them. 


IV. 

The findings of fact of the Board did 
not include all the material facts ad¬ 
duced in the evidence. The Board’s 
failnre in this respect is reversible error. 

In the Kendrick case, cited in the original brief, 
the Eighth Circuit pointed out that Section 907 (b) 
of the Revenue Act of 1926 required the Board to 
make “findings of fact and a decision”. The Court 
added, “resort may not be had to the opinion to eke 
out the findings of fact”. This has been affirmed 
bv negative inference in three cases since, namelv, 
th e Insurance d Title Guarantee Company vs. Com¬ 
missioner (C. C. A.-2) 36 Fed. (2d) 842, certiorari 
denied 281 U. S. 478; Commissioner vs. Crescent 
Leather Company (C. C. A. 1) 40 Fed. (2d) 833: 
and California Iron Yard Company vs. Commission - 
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cr (C. C. A.-9) 313 C. C. H. 8220). All three cases 
were decided by the Board subsequent to May 29, 
1928, the date of the passage of the Revenue Act of 
1928. Our case was decided prior to that dat4. The 
Revenue Act of 1928 by Section 601 amende# Sec¬ 
tion 906 and 907 of the Revenue Acts of 1924 and 
1926 so as to eliminate the distinction between find¬ 
ings of fact and the opinion. In the three! cases 
mentioned the same point came up as is now Wore 
the Court and in nil of them, the Courts remarked 
about the difference between the situation before 
and after the Revenue Act of 1928, inferring that 
though they decided against the appellant jn the 
cases before them, the situation would hav$ been 
otherwise if the decision of the Board had been (as 
ours was) rendered prior to the date of the passage 
of the Revenue Act of 1928. 


Waivers signed by the appellant do not 
extend the period for the assessment of 
the deficiencies. 

i 

i 

(a.) In its original brief appellant maintains that 
certain waivers were not effective to toll the Statute 
of limitations. One of its arguments in this respect 
is that the Commissioner did not personally sign 
the waivers. Since the films: of the brief, there have 
been two decisions adverse to appellant’s position— 
Pantages Theatre Co. vs. Lucas (C. C. A.-9) 42 Fed. 
(2d) 810, and United Thacker Coal Company vs. 
Commissioner (C. C. A.-l) 313 C. C. H. 8089^ It is 
submitted, however, that these cases do not answer 
the points made in appellant’s original brief and 
that the cases are unsoundly decided. 

j 

i 

i 
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(b) Even if it should be held that the waivers 
were validly executed by both parties, it is appel¬ 
lant’s position that a waiver for “1920” cannot pos¬ 
sibly apply to December, 1919. This conclusion 
comports with the decision of the Board in Leasing 
and Building Company , 16 B. T. A. 105). There, 
a taxpayer erroneously filed a return on a calendar 
year basis. The Commissioner held that the return 
should have been on the basis of a fiscal year ended 
October 31. The taxpayer executed a waiver for 
“1919”. It was held that the waiver applied to the 

calendar vear 1919 and not to the fiscal vear which 

•/ 

started on November 1, 1918. 

CONCLUSION. 

Appellant trusts that this supplemental brief will 
be of aid to the Court and show even more authori¬ 
tatively than does the original brief how the Board 
erred as to each of the points made in the assign¬ 
ments of error. Accordingly, a reversal of the 
Board’s decision is prayed for. 

Respectfully submitted, 

Jacob S. Seedman, 

Counsel for Appellant , 

2 Lafayette Street, 
Hew York City. 


(& 7134 ) 



